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QUESTIONS PRESENTED. 


1. Whether the Board properly held that the conditions 
imposed by the Company (George Mick, d/b/a Yakima 
Frozen Foods) upon the Petitioner’s examination of the 
Company’s books and records did not violate Section 8 (a) 
(5) of the Act. 


2. Whether the Board properly held that the Company 
did not violate Section 8 (a) (5) and (1) of the Act by 
bringing two rank and file employees to its bargaining 
conference with Petitioner on March 27, 1959. 


3. Whether the Board properly held that the General 
Counsel did not sustain the burden of proving the charge 
that the Company violated Section 8 (a) (1) of the Act 


by informing strikers, inquiring about employment, that 


they had been replaced when such was not the case. 


4. Whether the Board properly held that the Petition- 
er’s strike was an economic strike and not an unfair labor 
practice strike. 
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JURISDICTIONAL STATEMENT. 


The Petitioner has petitioned this Court to review and 
set aside an order of the Respondent (J. A. 10-11). The 
Respondent's order, issued pursuant to Section 10 (¢) of 
the National Labor Relations Act, as amended, 29 U.S. C., 
Sec. 160 (¢), (referred to as the ‘*Act’’) dismissed an 
unfair labor practice complaint which had been issued 


upon charges filed by the Petitioner. This Court’s juris- 
diction is based upon Section 10 (f) of the Act, 29 U.S. C., 
Sec. 160 (f). The Respondent's decision and order are 
reported in 130 NLRB 1269 (J. A. 17-26). 


STATEMENT OF THE CASE. 


Fruit & Vegetable Packers & Warehousemen Local 760, 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (re- 
ferred to as the ‘*Union’’) is a labor organization (J. A. 
28). On February 27, 1959, the Union was certified, in an 
appropriate bargaining unit, as the exclusive representa- 
tive of the employees of George Mick, d/b/a Yakima 
Frozen Foods (J. A. 29) (referred to as the “*Employer"’). 
Events occurring during the course of unfruitful bargain- 
ing sessions culminated in a strike, which commenced on 
May 27, 1959 (J. A. 92), and the issuance of an unfair 
labor practice complaint against the Employer. The Trial 
Examiner found that the Employer had committed var- 
ious unfair labor practices (J. A. 36-46) but the Board 
absolved the Employer of any wrongdoing (J. A. 18-26). 


Prior to the commencement of the strike five negotiat- 
ing meetings were held (J. A. 30). Throughout the nego- 
tiations the Employer resisted the Union's request for a 
wage increase on the grounds of financial inability to 
grant any increase in wages (J. A. 55, 58-59, 83, 145). 
The Union requested the Employer to make its financial 
records available to agents of the Union for the purpose 
of verifying the Employer’s alleged financial embarrass- 
ment (J. A. 59, 145, 204-205). The Employer was willing 
to submit its financial books and records to a certified 
public accountant but was unwilling to show them to the 
Union (J. A. 154). The Trial Examiner’s ruling that the 
Employer’s conditional offer violated Section 8 (a) (5) 
of the Act (J. A. 36-40) was reversed by the Board (J. A. 
18-24). 


The Employer without the knowledge of the Union re- 


quested two bargaining unit employees to attend, as ob- 


servers, the final negotiating meeting held prior to the 
strike (J. A. 72-73). An office stenographer employed by 
the Employer also attended this meeting and took incom- 
plete shorthand notes (J. A, 183) of what was said dur- 
ing negotiations (J. A. 209-226). One of the observers 
(J. A. 126), the Union’s chief negotiator (J. A. 73, 105- 
106) and the Employer's chief negotiator (J. A. 181) 
testified that the Union objected to the presence of em- 
ployee observers. The Trial Examiner found that the 
Union had objected to the presence of the observers and 
that the attendance of employee observers upon the Em- 
ployer’s request violated the Act (J. A. 41-43). The 
Board, relying on coneededly incomplete notes taken by 
the Employer's secretary (J. A. 183) found that the 
Union had not objected to the presence of observers (J. A. 
24) and found no violation. 


On Mareh 28, 1959, the day after the strike began, all 
of the employees were notified that they would be replaced 
unless they reported for work on March 30, 1959 (J. A. 
149, 202-203). About 70 emplovees were on strike (J. A. 
177). By April 1, 1959 about 46 replacements had been 
hired (J. A. 177-178). According to the Employer, the 
“*higgest percentage’” of the strikers had been replaced 
by April 3, 1959 (J. A. 187). The Trial Examiner found 
that strikers were told by the Employer on April 1, 1959 
that all of them had been replaced and that this was not 
true (J. A. 44-46). Accordingly, the Trial Examiner 
found that the Employer had violated Section & (a) (1) 
of the Act. The Board rejected this finding solely on the 
vround that there was insufficient evidence to support the 
finding that the strikers had not been replaced (J. A. 


25-26). 


On March 27, 1959 the first day of the strike. both the 
Employer (J. A. 88) and the strikers (J. A. 90-91) were 


at 


advised by the Union that a strike was required as a 
consequence of the Employer's unfair labor practices. 
The Trial Examiner made no determination of whether 
the strike was caused by the unfair labor practices which 
he found to have been committed (J. A. 44). Based upon 
its conclusion that the Employer had not violated the 
Act, the Board, of course, held that the strike was eco- 
nomie in character (J. A. 25). 


STATUTES INVOLVED. 


Section T of the Act, 29 UL S.C. See, 157, provides: 


‘*Employees shall have the right to self-organiza- 
tion to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted aec- 
tivities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have 
the right to refrain from any or all of such activities 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment as an- 
thorized in Section & (a) (3)."* 


Section 8, paragraphs (a) (1) and (a) (5). 297G. S. C.. 
See. 158 (a) (1) and (5), provides: 


““(a) It shall be an unfair labor practice for an 
employer— 

(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Sec 
tion 7; 
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(5) to refuse to bargain collectively with the rep 
resentatives of his employees, subject to the provisions 
of Section 9 (a).”’ 


STATEMENT OF POINTS. 


1. The Board erred in holding that the conditions im- 
posed by the Employer upon the Union’s examination of 


the Employer's records were lawful under Section 8 (a) 
(5) of the Act. 


2. The Board erred in holding that the Employer did 
not violate Section 8 (a) (1) and (5) by bringing two 
rank and file employees to the bargaining meeting held 
on March 27, 1959. 


3. The Board erred in holding that there is insufficient 
evidence to support the finding that the strikers had not 
heen replaced by April 3, 1959. 


4. The Board erred in finding that the Union’s strike 
was not caused by the Employer’s unfair labor practices. 


SUMMARY OF ARGUMENT. 


A central issue in bargaining meetings between the 
Employer and Union related to the Employer’s ability 
to pay wage increases requested by the Union. The Em- 
ployer ultimately recognized an obligation to substantiate 
its contentions but insisted that any examination of its 
records be made by a certified public accountant. No 
person in the employ of the Union was entitled to see 
such records according to the Employer (J. A. 154). The 
Trial Examiner held this to be unlawful but the Board 
made a contrary finding. 


Board decisions ante-dating [Tennessee Chair Company, 
126 NLRB 1357, 1364 (1960)] and post-dating | Federal 
Dairy Company, Inc., 130 NLRB 1158, 1160 (1961), exf"d 
297 F. 2d 487 (1st Cir. 1962)] its decision in this case 
are totally inconsistent with the Board’s decision in this 
case. Moreover, to allow an Employer to insist that 
only independent, professional personnel have the right te 
examine data such as financial records, time and motion 
studies and pension records would render the Union's 
right to such data meaningless, The expense of retain- 
ing independent experts in these fields effectively would 
discourage Unions from attempting to utilize their right 
to such information, In practice, therefore, NLRB r 
Truitt Mfg. Co.. 351 U. S. 149 (1956), would become a 
precedent of historical interest only. 


The Trial Examiner tound—based upon the testimony 
of the Union’s chief negotiator (J. A. 73, 105-106), one 
of the employees involved (J. A, 126), and of the Em- 
ployer (J. A. 181)—that the Union had objected to the 


presence of observers who attended, at the Employer's 


request, the negotiating meeting immediately preceding 
the Union’s strike. Such conduct by the Employer vio- 
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lates the Act. L. G. Ererist, Ine. 103 NLRB 308, 309 
(1953). The Board's contrary conclusion is based solely 
on its finding that the Union had not objected to the 


presence of the observers. Substantial evidence in the 


record supports the Trial Examiner and does not support 
the Board. Hence, the Board’s finding should be set aside. 
Universal Camera Corp. vr. NLRB, 340 0. S. 474, 496 
(1951). 


Similarly, the Trial Examiner’s finding that the Km- 
ployer advised strikers who made inquiry concerning the 
employment situation that they had been replaced (J. A. 
118, 122, 124) when this was not the case (J. A. 167, 168, 
177-178) is supported by substantial evidence. Such find- 
ing was not, as stated by the Board (J, A. 25), based upon 
<inconsistencies and contradictions."? The Board did not 
find it necessary to determine whether such conduct was 
unlawful (J. A. 26) and it is respectfully suggested that 
the ease be remanded for this purpose. 


There ix substantial evidence supporting the Union’s 
contention that the strike was caused by the IKmployer's 
unfair labor practices (J. A. $8, 90-91). The Board found 
no unfair labor practices and therefore did not determine 
whether the Union’s strike was caused by the Employer's 
violations of the Act (J. A. 24). Since, as has been dem- 
onstrated, the Employer has violated the Act, it is re- 
spectfully suggested that this question alxo he remanded 
to the Board for initial determination. 


ARGUMENT. 


J. THE EMPLOYER VIOLATED SECTION 8 (a) (5) 
OF THE ACT BY INSISTING THAT ANY EXAM- 
INATION OF ITS FINANCIAL RECORDS BE 
MADE BY AN INDEPENDENT CERTIFIED PUB- 
LIC ACCOUNTANT. 


A. The Employer Was Obliged to Substantiate Its 
Alleged Inability to Pay Increased Wages. 


An Employer *‘has not bargained in good faith where 
the Employer claims it cannot afford to pay higher wages 
but refuses requests to produce information substantiat- 
ing its claim.” NLRB xv. Truitt Mfg. Co.. 351 U. S. 149, 
150 (1956). The existence of a duty upon the Employer 
involved in this case to come forward with substantiating 
information is bevond dispute. 


At the first bargaining meeting held on March 7, 1959, 
the Employer asserted that it was financially unable to 
vrant any wage inerease (J. A. 55). The Employer's 
“counter proposals’ embodied in a letter dated March 
16, 1959 reiterated this contention (J. A. 201). During 
the March 21, 1959 negotiating meeting the Employer for 
the third time stated that it was financially unable to 
erant any wage increases (J. A. 58-59), At this meeting 
the Union advised the Employer it wished to examine 


os 


the Employer’s ‘‘financial records’* in order to intelli- 
gently decide whether ‘‘to give any credence at all to the 
company’s plea of inability to pay’* (J. A. 59). The Em- 
ployer claiming that its records were ‘personal’ and 
‘highly confidential’ refused to permit an examination 
(J. A. 59). The only document which the Employer made 
available to the Union at the March 21, 1959 meeting was 
a copy of its 1957 balance sheet which at that time *‘was 
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au year and a half old’ (J. A. 60). For obvious reasons 
the Union ‘did not feel that it would provide any of the 
financial information which [the Union] would be inter- 
ested in’? (J. A. 60). 


The next negotiating meeting was held on March 26, 
1959 (J. A. 62). At this meeting the Union and Employer 
“again got into the question of the company's financial 
ability to meet any increased labor cost. The company’s 
position remained unchanged’”* (J. A. 65). However, a 
change of position concerning the Employer’s substantia- 
tion of financial ability was made. The Employer ad- 
vised the Union that it was ‘willing to make [its] books 
available’? (J. A. 206) provided that the Union retain a 
certified public accountant (J. A. 207). The Union **would 
not agree to obtaining a C, P. AL (J. A. 207) since it 
‘shad qualified people [economists and research consult- 
ants (J. A. 67)] within [the Union] who would be avail- 
able and who would be able to conduct a financial investi- 
gation at no cost to the local union’? (J. A. 66). This 
impasse perhaps is best described by the Employer's chief 
negotiator (J. A. 154): 

“(). Have you at all times heen willipg to supply 
your financial books and records toa C. PL AL? 

A. Yes, sir. 

Trial Examiner: Is it a fair statement that you are 
unwilling to show any of your hooks and records to 
Union personnel? 

The Witness: Yes, sir, that’s right.”’ 


In view of the testimony set forth above it is clear that 
no significant conflict in the facts or inferences to be 
drawn from the facts exists. The Employer recognized 
an obligation to present evidence substantiating its as- 
serted financial inability to pay but insisted that only a 


certified public accountant could see the evidence. Hence, 


the record presents a *' nestion of law which’? arose ‘‘he- 
if 1 


hi 


fore the Board’ and such questions ‘‘Congress has left 

. ultimately to the traditional review of the judici- 
ary.’ NLRB v. Waterman S. 8S. Corp., 309 U, S. 206, 
208 (1940). The question, of course, is whether the Em- 
ployer’s insistence that only a certified public accountant 
could see its records constituted compliance with its con- 
ceded obligation to substantiate a claim of financial in- 
ability to pay increased wages. 


B. The Employer’s Insistence That Only Third Persons 
Examine Its Records Was Unlawful. 


Since the Employer has conceded the existence of a 
right of inspection, the only remaining inquiry is whether 
the Employer has the right to insist that the inspection 
be made by third persons who are neither agents nor em- 
plovees of the Union. Board decisions rendered prior to 
and subsequent to its decision in this case answered the 
question in the negative. For example, in Tennessee Chair 
Company, 126 NLRB 1357, 1364 (1960), the Trial Mxam- 
iner, with approval of the Board, held that: 

“Respondent's further contention that anyone who 
has no financial interest in his business is not entitled 
to the requested data, is foreclosed by the decision of 
the United States Supreme Court in the Truitt case, 


supra.” 


Shortly after its decision in the instant case, the Board 
in Federal Dairy Company, Ine., 130 NLRB 1158, 1160 
(1961) stated: 


‘Respondent contends that it in fact offered ad- 


equate information to support its ‘inability to pay~ 


plea. The record, however, we find, does not support 
this contention. According to the credited evidence, 
the record shows only that at a meeting with Federal 
and State conciliators on January 25, 1960, Respond- 
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ent’s counsel offered to permit a check of its books 
by any outside accountant whom the conciliators 
chose. The Union declined this offer. Respondent's 
counsel then stated to the Union, ‘We'll not give you 
the papers, the CPA papers, and you have no right to 
them.’ In these cireumstances, like the Trial Exam- 
iner, we find that Respondent did not meet its obliga- 
tion to furnish the Union, upon request, and in good 
faith, with information to substantiate its plea of 
‘inability to pay.’ ”’ 


Enforcing the Board’s decision the Court of Appeals 
commented (NLRB rv. Federal Dairy Co., 297 F. 2d 487, 
488 (Ist Cir. 1962)): 


“We are satisfied to enforce the Board’s order on 
the basis of the Trial Hxaminer’s report and the 
Board's decision without further discussion. "* 


Based upon the Board's decision in the Federal Dairy 
case, the General Counsel requested the Board to ‘tissue 
a supplemental decision’® in this case because “of the 
apparent inconsistency between the two Board dec¢isions”* 
(Brief in Support of Motion to Modify, pg. 7). The two 
Board decisions are not only inconsistent iter se, but 
in addition the Board's decision in this case is incon- 
sistent with the well established rule of corporation law 
that where, as here, a right of inspection exists, the cor- 
poration ‘cannot control or dictate the [inspecting 
party’s] choice of agents, attorneys or assistants or their 
qualifications."" 5 Fletcher Cyclopedia, Corporations, Sec. 
293% (1952). elecord: 18 C.J S., ‘Corpo rations."* See. 


508; 13 Am. Jur., ‘*Corporations,”” Sec. 488. 


Moreover, if an Employer can lawfully insist upon in: 


spection only by idependent professional personnel in the 


case of financial records, it, of course, follows that a sim- 
ilar demand lawfully can be made for the use of inde- 


pendent actuaries in the case of pension information, 
independent brokers in the case of insurance information, 
and independent time and motion experts in the case of 
incentive plans.!| Many labor organizations, including the 
Petitioner (J. A. 67), employ staff consultants who are 
qualified to examine data and make informed professional 
judgments in these areas. The cost of retaining inde- 
pendent consultants would render the right to relevant 
information and substantiating data illusory. When the 
Court affirmed the existence of a duty to produce ‘in- 
formation substantiating [a] claim*’ of imability to pay 
(NLRB xv. Truitt Mfa. Co., 351 U.S. 149, 150 (1951)), it 
obviously contemplated the existence of a meaningful right: 
in short that the information would be provided to the 
Union. This was the Board’s ruling in Tennessee Chair 
Company, 126 NURB 1357 (1960) and in Federal Dairy 
Company, Inc., 130 NURB 1158 (1961) enf'd 297 F. 2d 487 
(Ist Cir, 1962): and it should be applied in this case, 


ll. THE EMPLOYER VIOLATED SECTIONS 8 (a) (1) 
AND 8 (a) (5) OF THE ACT BY BRINGING TWO 
RANK AND FILE EMPLOYEES TO ITS BAR- 
GAINING CONFERENCE WITH THE UNION ON 
MARCH 27, 1959. 


A. The Employer Arranged for Employee Observers With 
the Understanding That They Would Report to Fellow 
Employees With Respect to the Negotiations. 


A negotiating meeting was scheduled for 10:00 a.m. 
on March 27, 1959, the day upon which the strike com- 
menced (J. A. 69). At 7:00 a.m. on that day the Em- 
ployer decided to bring bargaining unit (J. A. 91, 105) 


1 The Union's right to information concerning such subjects is beyond 
dispute. NLRB v, eed & Prince Mfg. Co,, 205 F, 2d 181 (st Cir, 1953), 
cert, denied 346 U. S. 887 (1953) (pension data); NLAB v. John 8S, Swift 
Co.. 277 F. 2d 641 (7th Cir, 1960) (insurance data): NLRB v, New 
Britain Machine Co,, 209 F. 2d 61 (2nd Cir. 1954) (incentive plan data). 
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employee observers to the negotiating meeting (J. A. 196). 
The Employer then called the Union and asked that the 
negotiations be put off until 2:00 p. m. (J. A. 70). That 
same morning the Employer called a meeting of its em- 
ployees and explained its contentions concerning the 
negotiations (J. A. 134-135). As the Trial Examiner 
found (J. A. 41), the purpose of having the observers 
attend the meeting was to enable them to report to their 
fellow employees concerning the negotiations (J. A. 72-73, 
&&, 125, 161). 


B. The Union Objected to the Presence of the Observers. 


The Trial Examiner found that the Union objected to 
the presence of the observers (J. A. 35) and the Board 
found to the contrary (J. A. 24). Where, as here, ‘*there 
has been some contrariety of opinion between the Board 
and Trial Examiner . . . the evidence must be examined 
with greater care than where both the Board and the Trial 
Examiner are in complete agreement.”” Joy Silk Mills, 
Inc. cv. NLRB. 185 F. 2d 732, 742 (D.C. Cir. 1950), cert. 
denied 341 U.S. 914 (1951). For the ‘tevidence support- 
ing a conclusion may be less substantial when an impar- 
tial, experienced examiner who has observed the witnesses 
and lived with the case has drawn conclusions different 
from the Board’s than when he has reached the same ¢con- 
clusion."*. Unirersal Camera Corp. °. NLRB, 340 U.S. 
474, 496 (1951). See also: Burke Golf Equipment. 
NDRR. 284 F. 2d 948, 944 (6th Cir. 1960). 


The evidence supporting the Trial Examiner is clear, 


convineing and cogent. With respect to the Employer’s 
use of observers, the Union’s chief negotiator testified 
(J. A. 73): 

“<Q. (By Mr. Loebel) What did you say when you 


saw them? 
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A. We objected to the presence of these people 
as observers for the company. We objected to 
the purpose for which Mick said that they were 
there. We stated that we have been designated as the 
bargaining agent for the people by the majority vote 
of those people, they had selected us, that we felt that 
any attempt on the part of the company to obtain ob- 
servers, Witnesses, as they also called them, to these 
proceedings, was a definite attempt on the part of the 
company to undermine our position as bargaining 
agent, and we strenuously objected to their heing 
present.’? (Also: J, A. 105-106, 193). 


One of the observers testified (J. A. 126): 


“(). Yes, How did the meeting start? 
A. Mr. Farrington objected to us being there, 


wanted to know why we were there.” 


And at one point the Employer's chief negotiator testified 
with respect to the observers (J. A. 181): 


“Q. T believe previously you stated that he ob- 


jected to their presence there? 
A. Yes, he objected to them being there." 


It will be recalled that a secretarial employee of the 
Employer attended, at the request of the Employer, the 
March 27, 1959 negotiating meeting. The notes taken by 
the secretary are concededly incomplete (J. A. 183) and, 
of course, were taken by an agent of the Employer. Be- 
cause these notes do not reflect an express objection hy 
the Union, the Board concluded that none had been made 
(J. A. 24). This conclusion plainly lacks substance when 
tested against the testimony set forth above. Tt is re- 
spectfully submitted that the Board erred in finding that 
no objection had been made. 
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(*. The Use of Observers Violated the Act. 


It is well established that the utilization by an Em- 
ployer of bargaining-unit observers in negotiations vio- 
lates the Act. L. G. Ererist, Inc., 103 NLRB 308, 309 
(1953); City Packing Company, 98 NLRB 1261, 1272 
(1952); Union Products Company, 7d NLRB 591, 602 
(1947), “*The National Labor Relations Act makes it 
the duty of the Employer to bargain collectively with the 
chosen representative of his employees. The obligation 
being exclusive .. . it exacts ‘the negative duty to treat 
with no other... .°°" Medo Photo Supply Corp. v. NLRB. 
321 U. S. 678, 683-684 (1944). See also: NLRB vx. Hughes 
Tool Company, 147 F. 2d 69 (5th Cir, 1945). 


The Board’s contrary conclusion that the Employer's 
use of observers was not unlawful is based solely upon the 
erroneous conclusion that the Union had not objected to 
the presence of the observers; and for this reason the 
Board's dismissal of the complaint should be set aside. 


Even if it were to be concluded, arquendo, that the Union 
had not objected, a violation, nevertheless, should be 
found. For when a Union is confronted in negotiations 


by Employer appointed, bargaining unit observers, any 


objection probably will be viewed by the observers as an 
indication that the Union has something to hide. Indeed 
‘t wax for this reason that the Union did not request 
the observers to leave the room (J. A. 198), although 
as indicated above, the Union in fact did object to their 
presence (J. A. 73, 105-106, 126, 181, 193). Hence, even 
if it were to be coneluded that the Board's finding that 
the Union had not objected to the observers was a cor- 
rect finding, its dismissal of the complaint should be set 


aside. 


Il. THE EMPLOYER VIOLATED SECTION 8 (a) (1) 
BY INFORMING STRIKERS, INQUIRING ABOUT 
KMPLOYMENT, THAT THEY HAD BEEN RE- 
PLACED WHEN SUCH WAS NOT THE CASE. 


On March 28, 1959, the Employer sent a letter to its 
striking employees advising them that they would be re- 
placed unless they reported for work by March 31, 1959 
they would be replaced (J. A. 202-203), Strikers who 
came to the Employer’s premises on Wednesday, April 1, 
1959 to pick up their paychecks were advised that they 
had been replaced (J. A. 118, 122, 124). This was in 
necordance with instructions given to the Employer's 
supervisory personnel (J. A, 167). The Board did not 
dispute the Trial Examiner's findings confirmatory of 
the above facts (J. A. 44-45). 


According to Employer, about 70 employees went on 
strike on March 27, 1959 and by April 1, 1959 about 48 
replacements had been employed (J. A. 177-178). Again 
according to the Employer, and as found by the Trial 
Examiner (J. A. 45), ‘not all of the positions on both 
shifts had been filled on April 1, 195977 (J. A. 167), 
“most of the employees on the day shift had been re- 
placed’* as of April 1 (J. A. 167), and by Friday, April 3. 
the Employer ‘had replaced the biggest percentage of** 
the strikers (J. A. 167). In addition, the Omployver’s 
chief neyotiator flatly stated that “replacements for all 
of the employees... that went on strike™' had not been 
hired by Wednesday, April Ist (J. A. 168). Tn these cir- 
cumstances the Board's conclusion that the Trial Ex- 
aminer predicated his findings upon “inconsistencies and 
contradictions?’ (J. A. 25) should he rejected, The Trial 


Examiner's findings (J. A. 44-45) are based upon the 
direct testimony of the Employer's chief negotiator (J. A. 
167-168) and should be sustained. 


See 


The Board found it unnecessary to determine whether 
these facts as found by the Trial Examiner constituted an 
unfair labor practice (J. A. 26). And as previously noted 
the Board did not determine whether the strike was 
caused by the Employer's unfair labor practices (J. A. 24) 
since it found that none had been committed.? 


As we have demonstrated the Employer violated the 
Act by its insistence that only a certified publie ac- 
countant examine its records and by its employment of 
rank and file observers in negotiating meetings. In addi- 


tion the record plainly supports the Trial Examiner’s 


findings relating to misinformation given to strikers. It is 
therefore respectfully suggested that the case be remanded 
to the Board for the following purposes: (1) entering an 
appropriately modified order; (2) considering whether the 
Employer by misinforming strikers about the employment 
sitnation violated the Act: (3) considering whether the 
strike was cansed by the Employer’s unfair labor practices. 


CONCLUSION. 


For the foregoing reasons, it is respectfully submitted 
that the Board's order be modified and the cause re- 
inanded to the Board for further proceedings. 


Respectfully submitted, 
DAVID PREVIANT, 
212 West Wisconsin Avenue, 
Milwaukee, Wisconsin, 
SAMUEL B. BASSETT, 
RICHARD P. DONALDSON, 
811 Alaska Building, 
Seattle, Washington, 
Attorneys for Petitioner. 


” There is substantial evidence to support a finding of causation (J. A. 
88, 90-91). See: NLRB v. Birmingham Publishing Co., 262 F. 2d 2, 9-10 
(ath Cir. 1959); Wooster Division of Borg-Warner Corp.. 121 NLRB 
1492, 1492-1494 (1958); Julian Freirich Co.,, &6 NLRB 542. 548-549 (1949). 


QUESTIONS PRESENTED 


The questions presented were formulated in the 
prehearing conference stipulation and are set forth 
at page 14 of the Joint Appendix. 


Questions presented. 


Counterstatement of the Case... ....--------cee-s-csensesecnceneeee 


I. 


Il. 


The Board’s findings of fact.....-........---+-------- = 
A. Request for financial records............----------- 


B. Employees’ attendance at bargaining ses- 


C. Interference, restraint and coercion 


The Board’s conclusions and order. 


Summary of argument. 


Argument 


I. 


The Board properly held that the conditions 
imposed by the Company upon the Union’s ex- 
amination of its books did not violate Section 
8 (a) (5) of the Act. 


The Board properly held that the Company did 
not violate Section 8 (a) (5) of the Act by 
bringing two rank-and-file employees to its bar- 
gaining conference with the Union on March 
27, 1959 


The Board properly dismissed for lack of proof, 
that part of the complaint charging that the 
Company violated Section 8 (a) (1) of the Act 
by informing strikers, inquiring about employ- 
ment, that they had been replaced when such 
was not the case. 


The Board properly held that the Union’s strike 
was an economic and not an unfair labor prac- 
tice strike. 


Conclusion. 
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Statute: 


National Labor Relations Act, as amended (61 

Stat. 136, 73 Stat. 519, 29 U.S.C., Secs. 151, 

CE SO-) annannennnnenevneneenennsnncnnnnrnneneensnseneestemeanenmmmnesnseecees 1-2 
Section 8 (a) (1) ..2, 10, 17, 18 
Section 8 (a) (5) 2,12, 14 
Section 10 (f) 


* Authorities chiefly relied upon. 


QUESTIONS PRESENTED 


The questions presented were formulated in the 
prehearing conference stipulation and are set forth 
at page 14 of the Joint Appendix. 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16959 


FRUIT AND VEGETABLE PACKERS AND WAREHOUSEMEN 
LocAL 760 AFFILIATED WITH THE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMERICA, PETITIONER 


Uv. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition To Review and Set Aside An Order of 
the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon petition of 
Fruit and Vegetable Packers and Warehousemen 
Local 760 affiliated with the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (herein called the Union or peti- 
tioner), filed pursuant to Section 10(f) of the Na- 


(1) 
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tional Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., Secs. 151 et seq.), to 
review and set aside an order of the National Labor 
Relations Board issued on March 13, 1961, dismissing 
an unfair labor practice complaint against George 
Mick d/b/a Yakima Frozen Foods (herein called the 
Company). The Board’s decision and order (J.A. 17- 
26)? are reported at 130 NLRB 1269. 


I. The Board’s findings of fact 


The Board found, in disagreement with the Trial 
Examiner, that the Company attempted in good faith 
to substantiate its claimed inability to grant a wage 
inerease and therefore did not violate Section 8(a) 
(5) of the Act, as alleged; and that it did not violate 
that section by bringing two rank-and-file employees 
to its bargaining conference with the Union on March 
27, 1959. Both the Board and the Trial Examiner 
found that the Company did not otherwise violate 
Section 8(a)(5). Also, in disagreement with the 
Trial Examiner, the Board dismissed, for lack of 
proof, that part of the complaint charging that the 
Company violated Section 8(a) (1) of the Act by in- 
forming strikers, inquiring about employment, that 
they had been replaced when such was not the case. 
The subsidiary facts supporting the Board’s conclu- 
sions are summarized below. 


1“J A.” refers to those portions of the record printed in 
the joint appendix to the briefs. Whenever in a series of 
references a semicolon appears, references preceding the 
semicolon are to the Board’s findings; succeeding references 
are to the supporting evidence. 
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A. Request for financial records 


In February 1959, following a consent election, the 
Board’s Regional Director for the Nineteenth Region 
duly certified the Union as the bargaining repre- 
sentative of the Company’s production, maintenance 
and transportation workers (J.A. 18, 30; 81) and 
the Union presented the Company with a proposed 
contract (J.A. 30; 53-55). 

On March 7, the first of a series of bargaining 
sessions took place (J.A. 18, 30; 58). At that meet- 
ing, the contract was reviewed and the Company 
stated that, because of its precarious financial con- 
dition, it could not enter into any agreement which 
would increase current labor costs (J.A. 18, 30; 54- 
56). The meeting ended with the Company’s agree- 
ing to submit counterproposals (J.A. 30; 56). 


On March 16, the Company sent a list of counter- 
proposals to the Union together with a letter which 
set forth certain details of its finances (J.A. 18, 30; 
56). The Company asserted that, as of December 
31, 1957, it was $51,748 “in the red” and that it 
could: 


support the above statement by an examination 
of our balance sheet as compiled by James S. 
Warnick, C.P.A. . . . We would be willing to 
make this 1957 balance sheet available for in- 
spection and verification provided it was done 
by some licensed accountant or C.P.A. in con- 
ference with Mr. Warnick, who could answer 
any questions at the same time. 

8. Since January 1, 1958, we have been op- 
erating under agreements made with our major 
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ereditors that have enabled us to keep this op- 
eration going. We have made commitments to 
our creditors that cannot be changed until we 
have paid off our obligations to them. These 
commitments, in some cases and at some times 
have exceeded our net profits, according to our 
daily cost sheets. Just what our financial picture 
is as of December 31, 1958, I am unable to state 
as we have not had an opportunity to have our 
books audited. At the moment, I do not know 
when Mr. Warnick will be able to schedule an 
audit of our books for 1958. If it follows the 
pattern of other years which I presume it will, 
it will be some time in April before such an 
audit would be possible. 


The Company reiterated that it was “in no finan- 
cial condition to consider anything that [would] ma- 


terially add to [its] present costs of production.” 
(J.A. 18-19, 30; 201-202). 

Subsequent to the receipt of this letter, the Union 
on March 17 and 18 met with the employees. The 
Company’s counterproposals were rejected and a 
strike was authorized if, in the view of the union 
officials, it was necessary. Those present decided 
that the Union should continue to meet with the Com- 
pany. (J.A. 30; 57.) 

At the next bargaining session, held on March 21, 
the Union rejected the Company’s counterproposals 
and the parties discussed several articles of the pro- 
posed contract (J.A. 31; 57). During the session, the 
Union asked for proof of the Company’s claimed in- 
ability to pay the various benefits sought (J.A. 31-32; 
59, 203). The Company again offered its 1957 bal- 
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ance sheet (J.A. 31-82; 60, 200). This offer was 
rejected (J.A. 31-32; 60, 203-204) and at the con- 
clusion of the meeting the Union’s chief representa- 
tive said: 


We assume that the Company is able but will 
not meet this contract in regard to costs. If the 
Company wishes us to recognize their argument 
that they are not able to meet the costs of some 
of these items, they must submit to an audit of 
their books by our auditor, probably from Frame 
and Whiting if one is available... . (J.A. 19; 
204-205). 

Another meeting was held on March 23 and the 
discussion was confined chiefly to the Union’s demand 
to see the Company’s books (J.A. 19, 32; 61, 145). 
The Company reported that its attorney was away 
and that, until he returned, it would not turn over 
any books to the Union or to any accountant “al- 
though we are in agreement that such procedure 
would be in order” (J.A. 19, 32; 205-206). 

On March 26, the Company opened the bargaining 
conference by stating that on advice of counsel, it 
would make its books available upon the following 
conditions: 


1. That the books and records be examined here 
in our office. 

2. That no information pertaining to whom sales 
were made or from whom purchases were 
made would be taken out of the office. 

. That any questions concerning any aspect of 
the statement or records would be directed 
to Mr. James Warnick of Boyd Olafson, our 
accountant. 
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4. Whatever accountant the Union desires to 
appoint would be a Licensed Public Account- 
ant or C.P.A. 

5. Any costs arising from this audit would be 
borne by the Union. (J.A. 19-20, 32-38; 206- 
207.) 

The Union replied: 
1. We would not agree to obtaining a C.P.A. 
2. We would not direct questions to your audi- 
tor. We are not obligated to do this. We are not 
willing to agree to your stipulations because we 
don’t have to... . We agree that they are not 
unreasonable but we will not agree to them. ... 

The Union insists on being present when the 

books are audited. (J.A. 20, 33; 207-208.) 

The balance of the meeting was devoted to a dis- 
cussion of various contract clauses (J.A. 33; 64). 
The parties reached no agreement and, at the con- 
clusion of the meeting, the Union threatened to strike 
at noon on the following day unless a contract was 
agreed upon before that deadline (J.A. 33-34; 69). 
Another meeting was scheduled for 10 a.m. the next 
morning (J.A. 34; 69). 

At the March 27th meeting, which was postponed 
until the afternoon, there was the following colloquy: 


The Company: 


.... Our position is this, we are willing to 
submit our books to an audit. You flatly turned 
down this offer. . . . We asked you under what 
conditions you would audit these books. You 
said it would be a licensed accountant or C.P.A. 
Then yesterday you turned that down. ... 


The Union: 


Don’t expect us to agree to any information from 
records that you may have prepared yourselves. 


The Company: 


No. We are offering to submit our books and 
records. 


The Union: 


Under your terms which we will not agree to. 
(J.A. 20-21, 35-386; 211-212.) 
While the parties were still in conference, the 
Union called the night shift out on strike (J.A. 21, 
36; 85-87, 149, 168). 


B. Employees’ attendance at bargaining session 


Between 7 and 8 a.m. on March 27, Quality Con- 
trol Supervisor Alta Hartzell suggested to the Com- 
pany’s owner, George Mick, that it might be de- 
sirable to have observers at the bargaining confer- 
ence to be held later that day (J.A. 34, 41; 196-197). 
She suggested two rank-and-file employees, Mary 
Peterson and Roberta Dragoo, who were within the 
unit (J.A. 34; 198). Mick took Hartzell’s advice and 
notified her and the two workers to attend the after- 
noon meeting (J.A. 34, 41; 199). 

At the bargaining session, Mick introduced the 
two employees and Hartzell, announced that he had 
invited them “as observers” and stated that he 
thought their presence would make possible a “more 
profitable and harmonious meeting” (J.A. 34-35; 
209, 151-153). The Union representative, James Far- 
rington, asked if the observers were being paid for 
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the time spent at the meeting. When told that they 
were, he asserted that the Union would like to select 
three people from the shop to observe on equal terms 
(J.A. 24, 35; 209, 214, 73, 126, 181). He protested 
that the Union had not been consulted on this matter 
in advance and had not been given an opportunity 
to participate in the selection of observers. Farring- 
ton said: 


Why didn’t you call us and ask for a shop com- 
mittee? You select one and we will select one, 
or two, or whatever number you want. We have 
no objection to these three, but they are selected 
by the Company and not by us... . (J.A. 24; 
215, 157, 174, 181.) 
The Company expressed concern at removing three 
more people “on the spur of the moment” to sit in on 
the conference that afternoon. The Company offered 
to postpone the meeting to give the Union an op- 
portunity to choose observers but, because it could 
not bear the considerable expense entailed in shutting 
down a shift which would be necessary if six workers 
were released from duty, it suggested that the meet- 
ing be held at some off-shift time. (J.A. 24, 35; 209- 
210, 214-216, 160-161, 126-127, 73-74.) The meeting 
was not postponed and the parties proceeded to nego- 
tiate for approximately four hours in the presence of 
the observers (J.-A. 24, 35; 74, 174, 216-226). The 
Union never requested them to leave (J.A. 24, 35; 
193, 184, 181, 156). 
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C. Interference, restraint and coercion 


On March 28, the day after the employees struck, 
the Company sent out a letter notifying the employ- 
ees that, if they did not report for work at 8 a.m. 
on March 30, “it will become necessary . . . to replace 
your services” (J.A. 25, 44; 149, 202-203). The 
letters were mailed special delivery to the employees 
residing in Yakima. To those residing outside the 
city on rural routes where there is no special de- 
livery, a postscript was appended informing them 
that, since they might not receive the notice in time, 
they might report on March 31 at 8 am. (J.A. 25, 
44; 149-150.) None of the striking employees report- 
ed in response to the notice (J.A. 167, 171). 

Because of the Company’s contract commitments 
and inventory of perishable products, it had to con- 
tinue operating (J.A. 150). On March 30, produc- 
tion was resumed with a skeleton crew and the Com- 
pany commenced hiring new employees (J.A. 171- 
172). April 1 was a pay day and many of the 
striking employees returned for their checks (J.A. 
25, 44; 165). Some asked if they had been discharged 
(J.A. 25, 44-45; 118, 122). They were told that they 
had been replaced, not discharged (J.A. 25, 44-45; 
165-167, 180-181, 186). Counsel for the General 
Counsel offered no proof as to the employment situa- 
tion on April 1.? 


2 Although counsel for the General Counsel introduced no 
evidence showing that jobs were available on April 1, the 
Company offered certain testimony on this point (J.A. 172- 
173, 177-178, 186). “Inconsistencies and contxadictions” in 
this testimony led the Trial Examiner to find that jobs were 
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Il. The Board’s conclusions and order 


Upon the foregoing facts, the Board, overruling the 
Trial Examiner, found that the Company did not vio- 
late Section 8(a) (5) of the Act by refusing to sub- 
stantiate its claimed inability to grant a wage in- 
erease and by bringing two rank-and-file employees 
to the bargaining conference on March 27, 1959. The 
Board found, in agreement with the Trial Examiner, 
that the Company did not otherwise violate Section 
8(a) (5). Again overruling the Trial Examiner, the 
Board found that, since counsel for the General Coun- 
sel did not sustain the burden of proving that jobs 
were available when the Company told strikers they 
had been replaced, the Company did not violate Sec- 
tion 8(a)(1) as alleged. (J.A. 17-26.) 

In accordance with its findings and conclusions, the 
Board dismissed the complaint in its entirety (J.A. 
26). 

SUMMARY OF ARGUMENT 


1. An employer who claims that he is financially 
unable to grant those union demands which will in- 
crease his operating costs must attempt in good faith 
to substantiate his claim. N.L.R.B. v. Truitt Manu- 
facturing Co., 351 U.S. 149. On the facts of this case, 
the Company demonstrated good faith by its various 
attempts to substantiate such a claim, culminating 
in the offer to submit its books and records to an 


available and, thus, that the Company violated Section 8(a) 
(1) by telling the strikers that they had been replaced (J.A. 
25, 44-46). 
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audit by an accountant provided that accountant was 
not in the Union’s general employ and provided the 
Union paid the cost of the audit. These conditions 
were not unreasonable or unduly restrictive. 

2. The Board properly found that the Union con- 
curred in the Company’s action in bringing employee- 
observers to the March 27th bargaining conference. 
The Union objected to the presence of the observers 
solely on the ground that it had not been notified in 
advance and given an opportunity to participate in 
their selection. It rejected the Company’s offer to 
postpone the meeting so as to allow the Union time 
to choose additional observers and thereupon pro- 
ceeded to negotiate for over four hours in the presence 
of the observers, never requesting them to leave. 
From such conduct, the Board could properly con- 
clude that the Union ultimately concurred in the 
Company’s action. In view of such concurrence and 
the lack of any evidence that the Company was 
improperly motivated in bringing observers to the 
negotiations, the Board properly found no violations 
of the Company’s bargaining obligations in this 
respect. 

3. The complaint, inter alia, alleged that the Com- 
pany violated Section 8(a) (1) of the Act by inform- 
ing strikers, inquiring about employment, that they 
had been replaced when such was not the case. As 
the record lacked affirmative proof of the factual in- 
accuracy of the Company’s assertion, that portion of 
the complaint was properly dismissed. 

4. Having found that the Company committed no 
unfair labor practices, the Board properly held that 
the employees’ strike was an economic one. 
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ARGUMENT 


I. The Board properly held that the conditions imposed 
by the Company upon the Union’s examination of its 
books did not violate Section 8(a)(5) of the Act. 

The evidence summarized above (pp. 3-7) shows 
that the Company offered the Union its most recent 
balance sheet; that it offered to permit the “verifica- 
tion” of such sheet by an accountant; and that finally 
it offered to submit its books and records to a full 
audit by an accountant selected by the Union. 

The relevant rule of law, enunciated by the Su- 
preme Court in N.L.R.B. v. Truitt Manufacturing 
Co., 351 U.S. 149, is that an employer who claims 
he is financially unable to grant a demanded wage 
increase must attempt in good faith to substantiate 
that claim. The ultimate inquiry is simply whether, 
on the facts of the particular case, the employer has 
met his statutory duty to bargain in good faith. 
Here, the Union, itself, suggested the use of an 
accountant. At the March 21st meeting, the Union’s 
chief bargaining representative stated: “If the 
Company wishes us to recognize their argument 
that they are not able to meet the costs of some of 
these items, they must submit to an audit of their 
books by our auditor, probably from Frame & Whit- 
ing... .” (J.A. 204-205.) At the March 26th meet- 
ing, the Company accepted the Union’s terms, in- 
sisting only that (1) the books be examined in its 
office, (2) no information pertaining to purchases or 
sales be taken out of the office, (3) any questions 
arising from the audit be directed to the Company’s 
accountant, (4) the accountant selected by the Union 
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be a C.P.A., and (5) the Union pay the costs of the 
audit (J.A. 206-207). The Union agreed that these 
conditions were reasonable but flatly refused to accept 
them (J.A. 207-208). At the March 27th bargaining 
session, the Union reiterated such refusal (J.A. 211- 
212). 

Petitioner argues that, under Board law, an em- 
ployer may not require that his books be inspected 
only by persons “neither agents nor employees of the 
Union” (Brief at pp. 11-13). Assuming arguendo 
that this is the law, the holding in the instant case 
does not depart from it. Surely, an accountant freely 
selected and retained by the Union to inspect the 
Company’s books would be the Union’s agent for that 
purpose. 

With regard to those cases which petitioner dis- 
cusses at pages 11-18 of its brief, their facts are 
clearly distinguishable. In Tennessee Chair Company, 
126 NLRB 1357, 1362-1364, the employer adamantly 
and consistently refused to permit the union to see 
its financial statement on the ground that the union 
was an “outsider” without a “dime’s interest in our 
business” and therefore was not entitled to such in- 
formation. The Board simply held that the company’s 
contention was foreclosed by Truitt. In Federal Dairy 
Company, Inc., 130 NLRB 1158, 1160-1161, enforced, 
297 F.2d 487 (C.A. 1), there was a breakdown in 
the bargaining negotiations and the parties resorted 
to conciliation. At a meeting with federal and state 
conciliators the employer finally agreed to submit 
its books for audit, but only by an outside accountant 
chosen by the conciliators. The union refused to ac- 
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cept this condition and the Board found that the com- 
pany’s offer did not satisfy its bargaining obligations. 

We submit that throughout the negotiations here 
the Company demonstrated good faith in its various 
attempts to substantiate its claimed inability to grant 
those Union demands which would increase its op- 
erating expenses. The offer to permit its books and 
records to be audited was reasonable; the conditions 
it imposed on an audit were neither onerous nor im- 
properly restrictive. On the facts of this case, there- 
fore, the Company fully satisfied its bargaining 
obligations. 


II. The Board properly held that the Company did not 
violate Section 8(a)(5) of the Act by bringing two 
rank-and-file employees to its bargaining conference 
with the Union on March 27, 1959. 


Petitioner argues that the Board’s finding that the 
Company did not violate the Act by bringing ob- 
servers to a bargaining session is “based solely on 
the erroneous conclusion that the Union had not 
objected to the presence of observers” (Brief, at p. 
16). Petitioner asserts that the Union did protest 
their presence and quotes from the testimony of the 


’ The Company insisted that its books be inspected only by 
a licensed public accountant because it feared that petitioner 
might conduct secondary boycotts if it learned the names of 
its consignees and the sources of its supply. President Mick 
believed that a professional man would not disclose such con- 
fidential information. (J.A. 20, n. 2, 33.) Before the Board, 
petitioner made no contention that it was financially unable 
to employ an independent accountant to audit the Company’s 
books. 
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Union’s chief negotiator, an observer who testified 
about the March 27th meeting, and the Company’s 
chief negotiator. However, both the observer and 
the Company representative explicitly testified that 
the sole basis for the Union’s objections was the fact 
that it had not been notified and given an opportunity 
to participate in the selection of these observers (J.A. 
126, 157, 174, 181). This testimony is corroborated 
by the comprehensive notes taken at the meeting, 
which contain a verbatim report of the pertinent 
exchange between the Union and Company repre- 
sentatives. At one point, petitioner’s representative 
stated: 


Why didn’t you call us and ask for a shop com- 
mittee? You select one and we will select one, 
or two, or whatever number you want. We have 
no objection to these three, but they are selected 
by the Company and not by us. We want to have 
the people select an equal amount of representa- 
tives... . (J.-A. 215.) 

The Trial Examiner found that the Union “object- 
ed to the presence of the three observers” (J.A. 35) 
and thereupon concluded that the Company had vio- 
lated the Act. The Board noted the limited nature 
of the Union’s objections and the Union’s conduct 
throughout the meeting. Responding to the Union’s 
protests, the Company offered to postpone the session 
to allow the Union time to select three additional 
observers. Because it would have to shut down a 
shift in order to release six employees at one time, 
the Company suggested that such meeting be held 
at an off-shift hour. The Union took exception to 
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this and the parties discussed the matter at some 
length. They reached no decision and the parties 
thereupon proceeded to bargain for approximately 
four hours in the presence of the observers. 

From these facts the Board concluded that the 
Union concurred in the Company’s action of bringing 
the employees to the meeting. We submit that the 
Union’s conduct permits no other inference. 

Petitioner argues that it could not object to the 
presence of the employees and request them to leave 
because this might have been “viewed by the ob- 
servers aS an indication that the Union [had] some- 
thing to hide” (brief at p. 16). Clearly, the Company 
cannot be held to have violated the Act simply be- 
cause the Union lacked confidence in the support 
of its members. 

Moreover, petitioner’s position cannot gain support 
from those cases cited at page 16 of its brief. In all 
of them, other than Everist, the employer involved 
was attempting to deal directly with his employees 
rather than with their bargaining representative. In 
Everist, the union objected to the presence of the 
observers, refused to proceed with the bargaining 
session and struck the next day in protest over the 
employer’s action. 

As the Union did not object to negotiating in the 
presence of the employee-observers, and as there is 


‘L. G. Everist, Inc., 103 NLRB 308, 309; City Packing 
Company, 98 NLRB 1261, 1272; Union Products Company, 
75 NLRB 591, 602; Medo Photo Supply Corp. v. N.L.R.B., 
321 U.S. 678, 683-684; Hughes v. N.L.R.B.. 147 F. 2d 69 
(C.A. 5). 


17 


no evidence to indicate that the Company intended 
by bringing observers to undermine the Union or to 
interfere with the employees’ right to choose their 
own bargaining representative,” there was no viola- 
tion of the Act in this respect. Cf. North Electric 
Mfg. Co. v. N.L.R.B., 123 F. 2d 887, 889 (C.A. 6), 
cert. den., 315 U.S. 818. 


III. The Board properly dismissed, for lack of proof, 
that part of the complaint charging that the Com- 
pany violated Section $(a)(1) of the Act by informing 
strikers, inquiring about employment, that they had 
been replaced when such was not the case. 

On March 27, the employees struck. The next day 
the Company mailed letters to all employees notifying 
them that, if they did not report for work on March 
30 or 31, they would be replaced. On April 1, when 
the strikers came for their pay, some asked if they 
had been discharged. They were told that they had 
been replaced. 

The complaint alleged (J.A. 200) that this state- 
ment was untrue, that “in fact many striking em- 
ployees had not been replaced.” However, no proof of 
the employment situation on April 1 was introduced, 
nor was any testimony or evidence elicited showing 
that there were vacancies on that date. Since the 
record lacked affirmative proof of the factual inac- 
curacy of the Company’s assertion,’ the Board cor- 


5 See J.A. 151-153, 161 and 125 for the Company’s asserted 
reasons. 


‘In view of the failure of proof that strikers had been 
falsely told they had been replaced, the Board found it un- 
necessary to determine whether such a false statement would 
be violative of Section 8(a) (1) of the Act (J.A. 26, n. 11). 


rectly overruled the Trial Examiner who had found 
a violation based on “inconsistencies and contradic- 
tions” in the Company’s evidence on the point. Clear- 
ly, in the circumstances here, the lack of affirmative 
proof to support the complaint could not be remedied 
simply by discrediting portions of the Company’s 
testimony. Cf. N.L.R.B. v. Cleveland Trust Co., 214 
F. 2d 95, 99-100 (C.A. 6); N.L.R.B. v. Reynolds & 
Manley Lumber Co., 212 F. 2d 155, 158 (C.A. 5), 
N.L.R.B. v. West Kentucky Coal Company, 152 F. 2d 
198, 202 (C.A. 6), cert. denied, 328 U.S. 866. 


IV. The Board properly held that the Union’s strike was 
an economic and not an unfair labor practice strike. 


As the Board concluded that the Company commit- 
ted no unfair labor practices, it found that the strike, 


begun on March 27, was an economic one. If this 
Court accepts the Board’s conclusions with respect to 
the 8(a)(5) and (1) violations, affirmance of this 
finding would follow. 
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CONCLUSION 


For the reasons stated above, it is respectfully 
submitted that the petition for review should be 
denied. 


STUART ROTHMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


MELVIN POLLACK, 
VivIAN ASPLUND, 
Attorneys, 
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spondent’s Exhibit 3. 


6. The following excerpts from Respondent’s Exhibit 
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Appendix to Briefs was personally served this 
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D.C. 


HERBERT S. THATCHER, 
1009 Tower Building, 
Washington 5, D. C., 
Counsel for Petitioner. 
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Acknowledgment of Service. 


This will acknowledge that on this day of June, 
1962, a copy of the above Designation of Record by Peti- 
tioner to be Printed in Joint Appendix to Briefs was served 
on me personally. 

MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
National Labor Relations Board, 
Washington, D. C., 
Counsel for Respondent. 


Certificate of Service. 


The undersigned certifies that a copy of the foregoing 
Designation of Record by Petitioner to be Printed in Joint 
Appendix to Briefs in the above matter was this 
day of June, 1962, served by first-class mail upon: 

George Mick, 

d/b/a Yakima Frozen Foods Co., 
315 North Third Avenue, 
Yakima, Washington. 


HERBERT S. THATCHER, 
1009 Tower Building, 
Washington 5, D. C., 
Counsel for Petitioner. 
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In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


FRUIT & VEGETABLE PACKERS 
AND WAREHOUSEMEN LOCAL 
760 AFFILIATED WITH THE 
INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, 

Petitioner, 


Case No. 
16,959. 


v. 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD. 


To: The United States Court of Appeals for the District 
of Columbia: 


This is a petition to review a final order of the National 
Labor Relations Board (referred to as the ‘‘Board’’). The 
Board’s order, issued on March 9, 1961, is reported in 130 
NLRB No. 28. Pursuant to the Board’s order, an unfair 
labor practice complaint—issued upon unfair labor prac- 
tice charges filed by Petitioner against George Mick, 
d/b/a Yakima Frozen Foods—was dismissed. 


Venue in and the jurisdiction of this Court are estab- 
lished by Section 10 (f) of the National Labor Relations 
Act. 


The Board erred in dismissing the unfair labor practice 
complaint. Its order is unsupported by and contrary to 
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the substantial evidence considered on the record as a 
whole, and is contrary to the law. 


The Petitioner prays that the order of the Board be set 
aside and that Petitioner be granted such other relief as 
may be just and proper. 


Signed at Seattle, Washington on April 3, 1962. 


HUGH HAFER, 
RICHARD P. DONALDSON and 
HUGH HAFER, 
811 Alaska Building, 
Seattle 4, Washington, 
Counsel for Petitioner. 
Of Counsel: 
BASSETT, DAVIES, 
ROBERTS & DONALDSON, 
811 Alaska Building, 
Seattle 4, Washington. 


Certificate of Service. 


I certify that a copy of this petition for review was 
served upon Mr. J. S. Applegate of the law firm, Halverson, 
Applegate & McDonald, Yakima, Washington who ap- 
peared as counsel of record for the employer in the above 
entitled proceeding. Such service was effected by placing 
a copy of this petition in an envelope with prepaid postage 
thereon, and addressed to Mr. J. S. Applegate, Esquire, 
Halverson, Applegate & McDonald, Yakima Legal Center, 
303 East ‘‘D’’ Street, Yakima, Washington and placing 
such envelope in the United States mail at Seattle, Wash- 
ington on April 3, 1962. 

HUGH HAFER, 

RICHARD P. DONALDSON 
and 

HUGH HAFER. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


September Term, 1961. 


FRUIT & VEGETABLE PACKERS 
AND WAREHOUSEMEN LOCAL 
760 AFFILIATED WITH THE 
INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, No. 16,959. 
Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS 


BOARD, 
Respondent. 


NOTIFICATION OF FILING PETITION TO REVIEW 
AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD. 


National Labor Relations Board, 
Washington 25, D. C. 


Gentlemen: 


You are hereby notified that the attached is a true copy 
of the Petition to Review an Order of the National Labor 
Relations Board, filed in the said United States Court of 
Appeals for the District of Columbia Circuit, at Washing- 
ton, D. C., on April 5, 1962, in the above-entitled case. 


In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said United States Court of Appeals 


for the District of Columbia Circuit, at Washington, D. C., 
this 5th day of April, A. D., 1962. 


JOSEPH W. STEWART, 
Clerk of the United States Court of 
Appeals for the District of Columbia 
Circuit, 
By: DOROTHY JACKSON, 
Deputy Clerk. 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


FRUIT & VEGETABLE PACKERS 
AND WAREHOUSEMEN, LOCAL 
760 AFFILIATED WITH THE IN- 
TERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, No. 16959. 
Petitioner, 
v. 


NATIONAL LABOR RELATIONS 


BOARD, 
Respondent. 


PREHEARING CONFERENCE STIPULATION. 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late as follows with respect to the issues, the procedure, 
and the dates for the filing of the briefs and joint appendix 
herein. 


pad 7 
I. The Issues. 


1. Whether the Board properly held that the conditions 
imposed by the Company (George Mick, d/b/a Yakima 
Frozen Foods) upon the Petitioner’s examination of the 
Company’s books and records did not violate Section 
8 (a) (5) of the Act. 


2. Whether the Board properly held that the Company 
did not violate Section 8 (a) (5) and (1) of the Act by 
bringing two rank and file employees to its bargaining 
conference with petitioner on March 27, 1959. 


3. Whether the Board properly held that the General 
Counsel did not sustain the burden of proving the charge 
that the Company violated Section 8 (a) (1) of the Act 
by informing strikers, inquiring about employment, that 
they had been replaced when such was not the case. 


4, Whether the Board properly held that the Petitioner’s 
strike was an economic strike and not an unfair labor 
practice strike. 


II. The Joint Appendix. 


1. The portions of the record to be printed shall be em- 
bodied in a joint appendix. The printed appendix will 
be filed in this Court and served on or before July 31, 
1962. Petitioner will serve the Board with its designation 
of the portions of the record which it wishes to appear 
in the joint appendix on or before June 20, 1962. The 
Board will serve its designation on petitioner on or before 
July 3, 1962. Any further designation by petitioner will 
be served on or before July 10, 1962. 


2. Each party shall bear the expense of printing in the 
joint appendix the portions of the record designated by 
it. The printer shall allocate the costs and submit bills 


to each party. Petitioner shall include in its designation 
the Board’s Decision and Order, the Intermediate Report 
of the Trial Examiner, this stipulation, and the Court’s 
order thereon. The printing of the joint appendix shall 
be petitioner’s responsibility. 


3. The parties and the Court, in the briefs and at and 
following the hearing in this case, may refer to any por- 
tion of the original transcript of the record herein which 
has not been printed, to the same extent and effect as if 
such portions of the transcript had been printed or other- 
wise reproduced, it being understood that any portion of 
the record thus referred to will be printed in a supple- 
mental joint appendix if the Court directs the same to 
be printed. 


III. The Filing of Briefs. 


Petitioner will file and serve its brief on or before Au- 
gust 24, 1962. The Board will file and serve its brief 
on or before September 26, 1962. In lieu of filing and 
serving printed briefs on the designated dates, any party 
may on that date serve a typewritten copy of its brief, 
with printed copies to be filed and served within ten days 
thereafter. - 


Dated at Washington, D. C., this .... day of 
1962. 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
National Labor Relations Board. 


Dated at Seattle, Washington, this 29th day of May, 
1962. 
BASSETT, DAVIES, ROBERTS & 
DONALDSON, 
811 Alaska Bldg., Seattle. 


—16— 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


September Term, 1961 


FRUIT & VEGETABLE PACKERS 
AND WAREHOUSEMEN, LOCAL 
760 AFFILIATED WITH THE IN- 
TERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, No. 16,959. 
Petitioner, 
v. 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


Before: Wilbur K. Miller, Chief Judge, in Chambers. 


PREHEARING ORDER. 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38 (k) of 
the General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and 
it is 

Ordered that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall 
be printed in the joint appendix herein. 


Dated: Jun. 8, 1962. 


UNITED STATES OF AMERICA. 


Before the National Labor Relations Board. 


GEORGE MICK d/b/a YAKIMA 
FROZEN FOODS 


and Case No. 


FRUIT AND VEGETABLE PAcK- [ !9-CA-1760. 
ERS’ AND WAREHOUSEMEN’S 
UNION, LOCAL 760. 


DECISION AND ORDER. 


On January 25, 1960, Trial Examiner Martin S. Ben- 
nett issued his Intermediate Report in the above-entitled 
proceeding, finding that the Respondent had engaged in, 
and was engaging in, certain unfair labor practices alleged 
in the complaint herein, and recommending that he cease 
and desist therefrom and take certain affirmative action, 
as set forth in the copy of the Intermediate Report 
attached hereto. The Trial Examiner also found that 
Respondent had not engaged in certain other unfair labor 
practices alleged in the complaint, and recommended that 
those allegations of the complaint be dismissed. There- 
after, the Respondent, the General Counsel and the Charg- 
ing Party (hereinafter referred to as the Union), filed 
exceptions to the Intermediate Report and supporting 
briefs. 


The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and briefs, and the entire record in the case 
and hereby adopts the findings, conclusions and recom- 
mendations of the Trial Examiner only insofar as they 
are consistent with the findings, conclusions and order 
hereinafter set forth. 
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1. The Trial Examiner found that Respondent Mick, 
after claiming inability to pay a wage increase requested 
by the Union, failed and refused to furnish the Union 
with information to substantiate its claim, and thereby 
failed to bargain in good faith, as required by Section 
8(a)(5) of the Act. We disagree. 


As set forth in the Intermediate Report, the Union was 
certified on February 27, 1959. At the parties’ first bar- 
gaining conference, on March 7, Respondent Mick stated 
that he was unable to pay a wage increase the Union 
sought. To prove his claim, Respondent offered to the 
Union the Company’s most recent balance sheet, that is, 
one for the calendar year 1957. The Union refused the 
offer. 


On March 16, 1959, Respondent mailed to the Union a 
list of counter-proposals to the Union’s demands. Re- 
spondent’s accompanying letter stated that as of Decem- 


ber 31, 1957, the Company was 51,748 ‘in the red’’ and 
there would be more loss in 1958. It stated further: 


We can support this statement by an examination 
of the balance sheet as compiled by James S. Warnick, 
C. P. A. We would be willing to make this 1957 bal- 
ance sheet available for inspection and verification 
provided it was done by some licensed accountant 
or C. P. A. in conference with Mr. Warnick, who 
could answer any questions at the same time. Since 
January 1, 1958, we have been operating under agree- 
ments made with our major creditors that have en- 
abled us to keep this operation going. We have made 
commitments to our creditors that cannot be changed 
until we have paid off our obligations to them. These 
commitments, in some cases and at some times have 
exceeded our net profits, according to our daily cost 
sheets. Just what our financial picture is as of De- 
cember 31, 1958, I am unable to state as we have not 
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had an opportunity to have our books audited. At 
the moment, I do not know when Mr. Warnick will 
be able to schedule an audit of our books for 1958. 
If it follows the pattern of other years, which I pre- 
sume it will, it will be some time in April before such 
an audit will be possible. 


On March 21, the parties met again. At the conclusion 
of the meeting Farrington, the Union’s chief representa- 
tive, said: 

We assume that the Company is able but not will- 
ing to meet this contract in regard to costs. If the 
Company wishes us to recognize their argument that 
they are not able to meet the costs of some of these 
items they must submit to an audit of their books 
by our auditor, probably from Frame and Whiting, 
if one is available. 


On March 23, the parties met at Respondent’s office 
and discussed the Respondent’s books of account. Re- 
spondent stated that his attorney was out of town, and 
that until his attorney returned, he would not turn over 
his books to the Union or to any accountant, ‘‘though we 
are in agreement that such procedure would be in order.’* 


On March 26, Respondent opened a bargaining confer- 
ence by stating that he had conferred with counsel. He 
then said to the Union representatives: 


We see no reason why we wouldn’t be willing to 
make our books available with the following provi- 
sions: 

1. That the books and records be examined here in 
our office. 


2. That no information pertaining to whom sales 
were made or from whom purchases were made be 
taken out of the office. 
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3. That any questions concerning any aspect of the 
statement or records would be directed to Mr. James 
Warnick of Boyd Olafson, our accountant.’ 

4. Any costs arising from this audit would be borne 
by the Union. 

5. Whatever accountant the union desires to appoint 
would be a Licensed Public Accountant or C. P. A. 


Farrington replied: 

We would not agree to obtaining a C. P. A. and we 
would not direct questions to your auditor. We are 
not obligated to do this. We are not willing to agree 
to your stipulations because we don’t have to. We 
agree that they are not unreasonable but we will not 
agree to them. The Union insists on being present 
when the books are audited.” 


On March 27, the parties again met, and the following 
transpired :* 


Mick stated: 
Our position is this: we are willing to submit our 
books to an audit. You flatly turned it down. We 


1 Respondent pointed out Warnick was “the one familiar with all the 
general ledger entries and whatever the questions might be, he is fully 
qualified to answer as he handled our affairs for a number of years and 
knows our financial part of the business.” 


2 Minutes of the meeting were prepared by the Company. Regarding 
the question of the audit of books, the Minutes state: 


“The Company refused to submit the books to the union agent or 
to have the union agent present when the books are audited. The 
Company is willing to submit the books to any auditor who is quali- 
fied that the union wishes to appoint to audit the books under the 
foregoing stipulations. The Union insists on ‘any one they wish to 
appoint to audit the books and if we do not agree to this they will 
insist that we have refused to make the books available.’ ” 


As stated in the Minutes, Mick explained his position to the Union as 
follows: He was afraid to let the Union know his sources of supply and 
his consignees for fear of secondary boycotts; but he believed that a 
Licensed Public Accountant, a professional man, would not disclose con- 
fidential information. 


% According to the Minutes of the bargaining meetings as taken steno- 
graphically by Mick's secretary. The General Counsel did not challenge 
their accuracy, and they were accepted as true by the Examiner. 
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asked you under what conditions you would audit 
the books. You said it would be a licensed accountant 
or aC. P. A. Then yesterday you turned that down. 


Farrington replied: 


Don’t expect us to agree to any information from 
records that you may have prepared yourselves. 


Mick then said: 
No. We are offering to submit our books and records. 
And Farrington replied: 
Under your terms which we will not agree to. 


Mick then stated that he had talked to his own auditor 
concerning a Company audit and that one would not be 
ready for at least another month. 


While the parties were still in conference, the Union 
called the night shift out on strike. 


In reaching his ultimate conclusion that Respondent 


failed to bargain in good faith with respect to his elaim 
of inability to pay, the Trial Examiner apparently relied 
on inconsistent premises. He stated: 


The question is, therefore, did Respondent bargain 
in good faith by offering for inspection his 1957 fi- 
nancial statement and records, unspecified, on which 
the statement was based to a licensed accountant of 
the union’s choice. 


In this connection, the Trial Examiner also found: 


Respondent at all times flatly refused to disclose 
to a union agent any of its current operating figures 
in support of its claim of inability to pay. ° * * Mick 
refused to supply any records later than December of 
1957. 

However, the Trial Examiner seems to have based his ulti- 


mate finding of a violation on a different ground. Thus 
he stated: 


Turning to the issue as it ultimately resolves itself, 
viz., Mick’s claim that he would turn over the rec- 
ords only to a licensed accountant and that he would 
not disclose his books to union personnel, I must con- 
clude on the record presented herein that he has 
failed in his obligations under the Act. 


These findings by the Trial Examiner raise two ques- 
tions: (1) the validity of the Trial Examiner’s factual 
finding that Respondent refused to submit current finan- 
cial records; and (2) the validity of the Trial Examiner’s 
legal conclusion that the Respondent violated the Act 
by its position on the inspection of its records only by a 
licensed accountant. 


As to the first question, the evidence summarized above 
shows that Respondent offered the Union its most recent 
balance sheet; that it offered to permit the ‘‘verification”’ 
of such balance sheet by a ‘‘licensed accountant or 
C. P. A.’’; and that, finally, the Respondent offered to 
submit its books and records to a full audit, in Respond- 
ent’s office, by a ‘‘Licensed Public Accountant or a 
C. P. A.’? designated by the Union, provided the Union 
paid the cost of the audit. These offers were never 
changed or withdrawn. On all the evidence, we find, 
therefore, contrary to the Trial Examiner, that the Re- 
spondent did not refuse to submit current financial rec- 
ords to the Union. 


The second question is one of law—that is, whether the 
Respondent violated the Act by refusing to permit the 
Union to make a general inspection of its books and rec- 
ords, and by insisting instead that the books and records 
be audited by a qualified accountant not in the TUnion’s 
general employ. We disagree with the Trial Examiner’s 


4 Cf. Albany Garage, Inc., 126 NLRB 417, ftn. 2, where the Board found 
it unnecessary to pass on a similar question. 


conclusion that the Respondent violated the Act by taking 
this position.® 


The relevant rule of law, as enunciated by the Supreme 
Court in N. L. RB. B. v. Truitt Manufacturing Co., 351 
U. S. 149, is as follows: where an employer claims finan- 
cial inability to pay a demanded wage increase, his fail- 
ure to furnish on request substantiating financial informa- 
tion may constitute a violation of Section 8 (a) (5) 
depending on the facts of the particular case, the ultimate 
inquiry being ‘‘whether or not under the circumstances 
of the particular case, the statutory obligation to bargain 
in good faith has been met.’’ Under the Truitt principle, 
the obligation to furnish substantiating evidence does not 
‘‘automatically’’ follow a claim of inability to pay, nor is 
the employer obligated to substantiate the claim; it is 
enough if the employer in good faith attempts to substan- 
tiate it.® 


We hold on the facts presented that the Respondent 
satisfied his obligation under the Truitt doctrine. The 
offer that the Respondent made to permit his books and 
records to be audited was a reasonable one. The con- 
ditions that the Respondent imposed on the audit cannot 
be said to have been unduly burdensome or unduly re- 
strictive on the Union. And nothing that the Respondent 
said, or did, with respect to the offer, or the events which 
preceded the offer, demonstrates that the Respondent was 
not acting in good faith. 

5 The Trial Examiner stated: “Although it is entirely understandable 
that Respondent was reluctant to bare his books to a union agent, that 
is hardly a relevant factor where it igs by now well-established that he 
must do 80.” 

The Board has never ruled that an employer is under an obligation “to 
pare his books” to a wnion, or to any other employee representative. Con- 
sequently, the principle is not “well established.” Nor do we now affirm 
it. Instead we reject the principle as inconsistent with the prevalling au- 
thority. See N. L. R. B. v. Truitt Manufacturing Co., 351 U. S. 149, 153. 


6 We specifically repudiate all the Trial Examiner's statements of 
principle and law with respect to an employer's obligation to substan- 
tiate a claim of inability to pay that are inconsistent with those set forth 
in the text above. 
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Consequently, we conclude that the Respondent did not 
violate the Act, as alleged, by failing and refusing to fur- 
nish the Union with information to substantiate its claim 
of inability to pay. 


2. The Trial Examiner found that the Respondent vio- 
lated Sections 8 (a) (1) and (5) of the Act by bringing 
two rank and file employees to the bargaining conference 
of March 27, 1959. We do not agree. 


In support of his findings, the Trial Examiner relied 
on L. G. Everist, Inc., 103 NLRB 308.* The Everist case 
is distinguishable from the instant case. Here, unlike in 
Everist, the Union raised no objection to the presence of 
the invited employees. In fact, the Union specifically 
stated it had no objection to their presence.* Nor did the 
Union, as found by the Trial Examiner, request that the 
invited employees leave. The only objection advanced by 
the Union was to the fact that it had not been consulted 
in advance and given a chance to pick an equal “shop 
committee.”? Nor, as found by the Trial Examiner, did 
Respondent refuse to pay for an equal number of Union 
observers, although there was a discussion as to the feasi- 
bility of releasing ‘‘Union observers”’ from work and hav- 
ing the Respondent pay for their time lost from work. In 
fact, Respondent Mick offered to release an equal num- 
ber of Union observers and pay them for their time at the 
meeting. The matter after being diseussed at length was 
dropped by the Union, and the parties thereupon bar- 
gained for over four hours thereafter. 


In these circumstances, we find that the Union coneurred 
in Respondent’s action of bringing the two employees to 


7 In Everist, the employer had posted a Notice inviting all its em- 
ployees to attend a bargaining conference. The union thereupon objected 
to holding the conference. Despite the union’s objections, the employer 
4nsisted that the conference he held with the employees present. As a 
result, no conference was held. 


&. Findings with respect to the meeting of March 27, 1929, and the 
position of the Union with respect to the presence of the invited em- 
ployees, are based on the minutes of the meeting. See footnote 3, supra, 
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the March 27, 1957, bargaining conference; and in the ab- 
sence of any showing of an intent by Respondent to un- 
dermine the Union or to interfere with the employees’ 
right to choose their own bargaining representative, we 
conclude Respondent did not violate the Act by the pres- 
ence of the employees at the bargaining conference. 


3. The Trial Examiner found that Respondent violated 
Section 8 (a) (1) of the Act by informing strikers’ in- 
quiring about employment’? that they had been replaced, 
when in fact such was not the case. 


The strike in question started on March 27, On March 
28, Respondent mailed letters to all employees ordering 
them to report to work on March 30 and 31, or ‘‘it would 
be necessary to replace your services.’’ On April 1, the 
strikers came for their pay. Four of them inquired 
whether they had been discharged. They were told they 
had not been discharged, but had been replaced. 


The General Counsel offered no proof whatsoever as to 
the replacement or vacancy situation on April 1. The 
Trial Examiner instead based his finding on what he 
termed ‘‘inconsistencies and contradictions’? in Respond- 
ent’s testimony. Whether or not Respondent’s testimony 
in this respect was inconsistent and contradictory we need 
not decide; for we do decide, and find, that on this record 


® Though the complaint alleged that the strike beginning on March 27, 
1959, was caused by Respondent's alleged unfair labor practices, the 
Trial Examiner did not pass on, or determine, the nature of the strike. 
In view of our ultimate conclusion that Respondent did not commit any 
unfair labor practices, we find the strike to have been an economic strike. 
As economic strikers, the striking employees were subject to replace- 
ment, 


10 The General Counsel in his exceptions and brief concedes that the 
strikers were not seeking “reinstatement,” terming them applicants for 
“employment.” By conceding that the strikers were applicants for em- 
ployment as opposed to reinstatement, the General Counsel, in our opin- 
ion, implicitly concedes the fact of replacement. 

Moreover, there is a factual doubt as to whether the four inquiring 
employees were “applicants” in any sense. Thus the strikers who in- 
quired as to their status and were told they had been replaced, also tes- 
tified that they had not been seeking “jobs.” and would have refused 
offers to go to work so long as the strike continued. 
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the General Counsel has not sustained the burden of prov- 
ing affirmatively the factual inaccuracy of Respondent’s 
assertion to the four strikers that they had been replaced. 


Accordingly, we do not adopt the Trial Examiner’s find- 
ing the Respondent violated Section 8 (a) (1) in this 
respect.!} 


Order. 


Upon the entire record of this case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or- 
ders that the complaint herein be, and it hereby is, dis- 
missed. 


Dated, Washington, D. C., Mar. 9, 1961. 


PHILIP RAY RODGERS, 
Member, 
BOYD LEEDOM, 
Member, 


JOSEPH ALTON JENKINS, 
Member, 


National Labor Relations Board. 
(Seal) 


11 In view of our finding above, we do not reach the question of 
whether, had the strikers in fact not been replaced, the statement to them 
that they had been replaced constituted a violation, as found by the 
Trial Examiner. 


United States of America, 
Before the 
NATIONAL LABOR RELATIONS BOARD, 
Division of Trial Examiners, 
Branch Office, 
San Francisco, California. 


GEORGE MICK d/b/a YAKIMA 1 
FROZEN FOODS 


and Case No. 


FRUIT AND VEGETABLE Pack. [ 29-C4-1760. 
ERS’ AND WAREHOUSEMEN’s 
UNION, LOCAL 760. 


Kenneth R. Loebel and Charles M. Henderson, for the 
General Counsel. 


Halverson, Applegate & McDonald, by J. S. Applegate, of 


Yakima, Wash., for Respondent. 
James A. Farrington of Yakima, Wash., for the Union. 


Before: Martin S. Bennett, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED 
ORDER. 


Statement of the Case. 


The complaint alleges that Respondent, George Mick 
d/b/a Yakima Frozen Foods, has refused to bargain in 
good faith with Fruit and Vegetable Packers’ and Ware- 
housemen’s Union, Local 760, herein called the Union and 
has interfered with, restrained and coerced employees by 
certain conduct, all within the meaning of Section 8 (a) (5) 
and (1) of the Act. Respondent’s answer denied the 
commission of any unfair labor practices. Pursuant to 
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notice, a hearing was held at Yakima, Washington, on 
October 21, 22, and 23, 1959. All parties were represented 
by counsel who were afforded full opportunity to be heard, 
to examine and cross-examine witnesses and to introduce 
relevant evidence. Oral argument was waived and briefs 
have been submitted by the General Counsel and Re- 
spondent. 


Upon the entire record in the case, and from my ob- 
servation of the witnesses, I make the following: 


Findings of Fact. 


I. The business of Respondent. 


George Mick, d/b/a Yakima Frozen Foods is engaged 
in the processing and sale of frozen foods products at 
Yakima, Washington. During the year 1958, Respondent 
sold products valued in excess of $500,000, ninety-eight 


per cent of which was sold and shipped directly to points 
outside the State of Washington. During the same pe- 
riod, products valued in excess of $50,000 were purchased 
and shipped to Respondent directly from points outside 
the State of Washington. I find that the operations of 
Respondent affect commerce. 


IL. The labor organization involved. 


Fruit and Vegetable Packers’ and Warehousemen’s 
Union, Local 760, is a labor organization admitting to 
membership the employees of Respondent. 


III. The unfair labor practices. 


A. The issues. 


The complaint alleges that between March 7 and 27, 
1959, Respondent refused to bargain in good faith with 
the Union by (1) making statements and pursuing a 
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course of conduct which had as its sole purpose the de- 
laying and stalling of bargaining, and (2) bringing 3 em- 
ployees to a bargaining meeting on March 27 to witness, 
observe and ask questions about the negotiations.  Liti- 
gated primarily was the latter allegation and, under (1) 
above, the alleged refusal of Respondent to supply per- 
tinent financial data, following its claim of inability 
to pay. Also treated hereinafter is the allegation 
that Respondent falsely notified striking employees on 
April 1 that they had been replaced when, in fact, such 
was not the case, this allegedly constituting a violation 
of Section 8 (a) (1) of the Act. 


B. The refusal to bargain. 
1. Majority representation in the appropriate unit. 


The complaint alleges and Respondent admits that fol- 
lowing a consent election in Case 19-RC-2281, the Regional 


Director of the Nineteenth Region duly certified the Union 
on February 27, 1959 as the representative of Respond- 
ent’s employees in the following appropriate unit: 


All employees engaged in production, maintenance, 
and transportation work, including seasonal em- 
ployees, employed at the Respondent’s plant in 
Yakima, Washington, or in sheds or lots adjacent 
thereto where commodities or materials are processed 
and stored, excluding office clerical employees, field- 
men, guards and supervisory employees, as defined in 
the Act as amended. 


I find that the above described unit is one which is 
appropriate for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act, and that 
the Union on February 27, 1959, and at all times material 
herein has been and is the exclusive representative of the 
above described employees pursuant to Section 9 (a) of 
the Act. 


- 
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2. Sequence of events. 


After winning the representation election in Respond- 
ent’s previously unorganized plant, the Union submitted 
a lengthy and complete contract proposal to Respondent 
on February 24, 1959. On March 7, the first of a series 
of meetings took place with Secretary-Treasurer James 
Farrington of the Union and George Mick as the spokes- 
men for the parties. They proceeded to review the con- 
tract proposal and there was initial objection by Mick, 
as Farrington testified, to entering into any agreement 
which would inerease Respondent’s ‘‘current labor cost,’’ 
this claim being predicated upon Respondent’s unsatis- 
factory financial position. Little progress was made and 
the meeting ended with agreement that Respondent would 
submit a counter-proposal. 


On March 16, Mick sent a six-page letter to the Union 
wherein he (1) proceeded to distinguish his operation 


from that of the national organization covered in the 
proposed contract; (2) claimed that ‘“‘We are presently 
in no financial condition to consider anything that will 
materially add to our present costs of production,’’ with 
supporting arguments; and (3) proceeded to give his 
views on each article of the proposed contract. 


On March 17 and 18, subsequent to receipt of this letter, 
the union officials met with the employees. Respondent’s 
counter-proposal was rejected; a strike was authorized, if 
necessary in the view of the union officials; and further 
meetings with Respondent were decided upon. Further 
meetings were held on March 21, 23, 26 and 27. Mick’s 
secretary took notes in shorthand of these meetings and, 
although not complete, they are in evidence. The General 
Counsel does not challenge the correctness of these notes.? 

1 The notes taken by Mick’s secretary are extensive although it is 
conceded that her notes of the March 21 and 23 meetings are not as 
complete as those of the later meetings. Hence the notes which are 


credited herein have been supplemented by other testimony, particularly 
as to the March 21 and 23 meetings. 


At the March 21 meeting, the Union rejected Respond- 
ent’s counter-proposal and the discussion covered only the 
first five articles of the Union’s original proposal. As the 
General Counsel has stressed Respondent’s claim of inabil- 
ity to pay any of the increased benefits sought by the Union, 
primary attention herein, as well as at later meetings, is 
given to the evidence on that topic. 


It is clear and I find that the Union asked for proof 
in support of Respondent’s claim of inability to pay the 
various benefits sought by the Union. Respondent offered 
its ‘‘balance sheet’’ in support of its position but this was 
rejected, the Union contending, as the notes of the meet- 
ing disclose, ‘‘If the Company wants us to recognize their 
argument that they are not able to meet the costs of some 
of these items, they must submit to an audit of their books 
by our auditor . .. and if this investigation proves to us 
that they are unable to meet these costs, then we would 
be willing to recommend that this proposition we have 
made be altered to the extent that it would fall within 
their ability to meet it. We want a true picture of the 
Company’s financial position. . .. But we are not going to 
take only a balance sheet to prove this.”” 


This balance sheet, it is to be noted, is a document re- 
flecting Respondent’s financial position as of December 31, 
1957, and reflecting 1957 operations only, which Respond- 
ent received from its auditor shortly after June 30, 1958. 
Indeed, Respondent has maintained that it had and still 
has no financial records of a more recent vintage and that 
it will not have any until the balance sheet of its 1958 
operations becomes available at some date in 1959 sub- 
sequent to the instant hearing.2 There is further the 

© After the close of the instant hearing. Resnondent submitted a conv 
of the 1958 financial statement to the Associate Chief Trial Examiner 
together with a motion, opposed by the General Counsel, for considera- 
tion of some as part of the instant record; said motion and exhibit have 


been referred to the undersigned. As I deem this to be not material to 
the issues raised herein, the motion is hereby rejected and, together with 


point that the financial statement in question, a five-page 
document, was not, according to Union Representative 
Farrington, the one proffered to him by Mick. It was 
Farrington’s testimony that all that was demonstrated to 
him was a one-page document. 


The minutes also disclosed that the Union requested 
proof of Respondent’s inability to pay and that they re- 
quested proof other than a balance sheet reflecting opera- 
tions over a one-year period ending some 15 months 
previous. They further disclose that Mick stated he was 
willing to do what he had previously offered to do in 
his March 16 letter. It is significant that in the March 16 
letter Mick offered only to submit the 1957 balance sheet 
“for inspection and verification provided it was done by 
some licensed accountant or CPA in conference with Mr. 
Warnick [Respondent’s accountant].’’ 


I find that this constituted a refusal to submit any per- 
tinent records to an accredited union representative. I 
further find that here, as well as on later occasions, Mick 
refused to supply any records reflecting operations later 
than December of 1957; indeed, he claimed that there 
were no other records. 


Another meeting was held on March 23 and the discus- 
sion was confined chiefly to the Union’s demand to see 
Respondent’s books. Mick requested further time to con- 
sult with his attorney and the Union agreed. Mick con- 
ceded that the Union demanded on this occasion ‘‘that 
we turn our books over to them or to their auditor.’’ 


The next meeting took place on March 26. According 
to the minutes, Mick stated that he had conferred with 
his counsel and that he was willing to make his books 
available with the following restrictions: (1) that they 
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the General Counsel’s response thereto, has been placed in the rejected 
exhibit file as Trial Examiner’s Exhibit 1. Furthermore, even if the ex- 
hibit were received in evidence, it would not affect the conclusions ar- 
rived at hereinafter. 


be examined in his office; (2) that no data be taken as to 
the identity of customers and suppliers; (3) that all 
questions be directed to his accountant; (4) that the 
work be done by a union accountant who was a licensed 
publie accountant or a (PA; and (5) that the Union bear 
all costs. Farrington rejected these restrictions on the 
ground that the Union was opposed to obtaining a CPA 
and that it was not required to direct its queries to Re- 
spondent’s accountant. 


It is clear from a consideration of the minutes, and I 
find, that Respondent refused to submit its books ‘‘to 
the Union agent’’ or to have a union agent present when 
the books were audited. Just what books Respondent had 
in mind is difficult to ascertain, because it was Mick’s 
testimony herein that Respondent had no records or docu- 
ments available for inspection other than those upon 
which its 1957 financial statement was predicated. It is 
apparent from the foregoing, and I find, that Respondent 
refused to make its business records available to any 
designee of the Union and insisted upon an accountant 
of the Union’s choice making the inspection. Mick testi- 
fied that he predicated his insistence upon an accountant 
on the ground that they were professional people who 
are subject to a code of ethics. 


The balance of the mecting was devoted to a discus- 
sion of various contract clauses with no agreement thereon. 
Inter alia, Respondent objected to a checkoff clause for 
dues and initiation fees on the ground that this would add 
to Respondent’s payroll costs and claimed that employees 
were capable of handling their own funds. 


At the conclusion of the meeting, the Union threatened 
to strike at noon on the following day unless a contract 
were agreed upon before that hour. In ending the meet- 
ing, Farrington stated ‘‘We are interested and we are 
entitled to any information from the financial records 


of the company that would affect the situation of your 
pleas of enability (sic) to meet labor costs. This is the 
decision that the company must make when they want to 
take the position that they are not in a financial position 
to pay.’’ The meeting was then adjourned until 10 a. m. 
of the following day. 


Between 7 and 8 a. m. on March 27, Quality Control 
Supervisor Alta Hartzell* suggested to Mick that it would 
be desirable to have observers present at the meeting so 
that they could hear what the Union said and ‘‘decide for 
themselves’? what the true picture was as to the Union’s 
request to see Respondent’s financial records. She sug- 
gested two rank-and-file employees, Peterson and Dragoo, 
who were within the bargaining unit, as potential observ- 
ers and further agreed to attend herself. Later that day, 
Mick notified these three employees that they were to 
attend the meeting which had been postponed to the after- 
noon. As Peterson testified, and I find, Mick told the 


three employees that they could take no part in the meet- 
ing, that their presence might keep tempers down, and 
that they could thereafter tell the other employees what 
had happened at the meeting. 


Mick contacted the Union at 9 a. m. on that date and 
arranged to have the meeting postponed to the afternoon. 
He made addresses to the day shift employees at 9:20 and 
10 a. m., wherein he told them what had taken place at 
the March 21, 23 and 26 meetings. Significantly, he re- 
ferred to the fact that although he was willing to have 
his books examined by a licensed accountant he was re- 
fusing to submit the books to a union agent for inspection. 


The minutes of the meeting held on the afternoon of 
April 27 are extensive, Present for the Union were Far- 
rington and several assistants and for Respondent, Mick, 

”% Hartzell was not in the bargaining unit and Respondent does not 


dispute that she was a supervisor within the meaning of the Act; in fact, 
it would appear to be Respondent's position that she was. 


his plant superintendent and his stenographer. The three 
observers were seated at one portion of the table around 
which the various representatives were grouped and had 
writing materials before them. Mick introduced the 
three observers and announced that he had invited them 
to attend. He stated, according to the minutes, that he 
believed their presence would contribute to a more profit- 
able and harmonious meeting and that they should be 
entitled to question any statement that might be made. 
According to Farrington, Mick also stated that they could 
take notes and carry back to their fellow employees a true 
picture of what occurred. Both Mick and Farrington tes- 
tified herein that Farrington objected to the presence of 
the three observers, although according to Farrington, he 
did not request that they leave. 


In response to Farrington’s question, Mick admitted 
that the three employees were being compensated for their 
time at the meeting. Farrington then requested the right 
to select three additional compensated observers of union 
choosing from among the employees. Mick rejected this, 
claiming that it would cripple his operations, and stated 
that he had asked the three employees to attend because 
“We feel that the employees should know what was going 


on.’’ 


Mick offered to postpone the meeting to a later date 
when the entire plant complement could attend, presum- 
ably during nonworking and noncompensated time. The 
Union declined the offer, stating that the employees were 
awaiting a progress report that evening and that they 
would participate in the meeting under protest. The 
meeting then turned to a consideration of the union pro- 
posals and, by 6:30 p. m., some hours later, little progress 
had been made. 


There was again discussion of the financial records, with 
Mick stating that he was willing to submit his books to 


— 36 — 


an audit. Farrington replied that the Union wanted the 
records made available ‘‘to people we would select.’’ Late 
in the meeting, at approximately 5 or 5:30 p. m., and 
apparently at a time when the parties were covering the 
union contract proposals item by item with no resulting 
agreement, Farrington concluded that progress was not 
being made, as indeed was the case. He sent word through 
one of his assistants that the strike was to commence 
and the night shift employees were so notified shortly 
after starting work at 5 p. m. They immediately left 
work and reported to the union hall where Farrington 
appeared in due course and brought them up to date on 
the state of negotiations. 


3. Analysis and Conclusions. 


The request for financial records. 


The original contract submitted by the Union proposed 
increases in wages and employee benefits and Respondent 
promptly asserted his inability to pay them because of 
his financial condition. The question is, therefore, did 
Respondent bargain in good faith by offering for inspec- 
tion his 1957 financial statement and records, unspecified, 
on which the statement was based to a licensed accountant 
of the Union’s choice. No attack is made herein on Re- 
spondent’s position that the record or records were to be 
inspected in the office of Respondent and at union cost. 


A recent touchstone in this area is the decision of the 
Supreme Court in N. L. B. B. v. Truitt Manufacturing 
Co., 351 U. S. 149. There the court stated: 

“Good-faith bargaining necessarily requires that 
claims by either bargainer should be honest claims. 
This is true about an asserted inability to pay an 
increase in wages. If such an argument is important 
enough to present in the give and take of bargaining, 
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it is important enough to require some sort of proof 
of its accuracy. And it would certainly not be far- 
fetched for a trier of fact to reach the conclusion that 
bargaining lacks good faith when an employer me- 
chanically repeats a claim of inability to pay without 
making the slightest effort to substantiate the 
claim, ... 
* * . * ° . ° 

The inquiry must always be whether or not under 
the circumstances of the particular case the statutory 
obligation to bargain in good faith has been met.”’ 


As for the present case, bargaining meetings took place 
during March of 1959 with two subsequent meetings in 
April and May. The Union had presented an extensive 
contract proposal which manifestly entailed a number of 
increased benefits and ensuing increased costs. Respond- 
ent raised the claim of inability to pay and this squarely 
presents the criterion established by the Truitt decision, 


viz., has Respondent come forward with an honest effort 
to substantiate his claim. 


Although it is entirely understandable that Respondent 
was reluctant to bare his books to a union agent, this is 
hardly a relevant factor where it is by now a well-estab- 
lished fact that he must do so. Respondent at all times 
flatly refused to disclose to a union agent any of its cur- 
rent operating figures in support of its claim of inability 
to pay. Mick has steadfastly maintained that there were 
no such records and that the most recent document in his 
possession was the 1957 financial statement which Re- 
spondent received from his auditor at the end of June or 
the first of July, 1958, with its supporting data.‘ 


4 1 am assuming for the purpose of this discussion that Mick was pre- 
pared to bare the records from which the 1957 statement was prepared. 
However, I am not convinced that this meant anything more than the 
work sheets or similar totals used in computation of the financial state- 
ment, if indeed his preparation did go that far. 
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The 1958 statement, it is true, was not yet in the pos- 
session of Respondent and indeed has been rejected herein 
as immaterial, because, in my belief, it is not dispositive 
of the present issue one way or the other. The simple fact 
is that the 1958 statement was prepared from certain of 
Respondent’s records, yet Respondent has not seen fit to 
produce and in fact has refused to make such records 
available to the Union. Indeed, both the 1957 and the 
1958 statements contain the phrase that they were ‘‘Pre- 
pared from books and records without audit.”” Mani- 
festly, such books and records do exist, contrary to Mick’s 
testimony which I do not credit. 


It is entirely conceivable that Mick’s diffieulty herein is 
one of semantics and that he believed he did not maintain 
the clear cut and definitive type of records which in his 
view might be more appropriate for perusal and inspec- 
tion. But again that is not the issue. The criterion here 
is whether he came forward with data to support his 


plea of inability to pay. 


Moreover, Federal tax returns have been prepared for 
Respondent, upon an estimated basis, and obviously they 
had to be predicated upon some books and records. In 
fact, Mick conceded that because of his financial stringen- 
cies creditors of the business had appeared at the office 
and were shown his daily cost sheets. He contended, 
however, that these cost sheets did not constitute a profit 
and loss statement or a net worth statement and that he 
therefore did not offer them to the Union because he con- 
sidered them ‘‘immaterial.’’ While it is conceivable that 
these cost sheets might contain little to buttress Mick’s 
claim, on the other hand, his conclusion that they were 
immaterial constitutes a decision on his part that the 
Union could not see them and an adverse inference is 
warranted. 
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Turning to the issue as it ultimately resolves itself, viz., 
Mick’s claim that he would turn over the records only to 
a licensed accountant and that he would not disclose his 
books to union personnel, I must conclude on the record 
presented herein that he has failed in his obligations 
under the Act. 


While it may be desirable that records be examined by 
one experienced or skilled in the field, the cases do not 
impose a restriction of this nature upon the demanding 
party. They hold that a labor organization is entitled 
under such circumstances to all pertinent matter which 
will support a party’s claim of inability to pay. They do 
not hold that only certain professionals are qualified or 
authorized to carry out this task. Moreover, as Farring- 
ton pointed out to Mick, the Union has economists and 
research consultants within their own organization who 
are competent to inspect any pertinent records, but Mick 
insisted upon an outside accountant. 


As the Board has stated in U. S$. Steel Corporation, 122 
NLRB No. 177: 


‘In affirming the Trial Examiner’s findings that the 
Respondent violated Section 8 (a) (5) of the Act, we 
do so only on the ground that the Respondent refused 
to furnish to the Union data necessary to substan- 
tiate its claim that it was operating its zine mine at 
a loss. We interpret the Respondent’s position as 
pleading an ‘inability to pay’ within the meaning of 
N. L. B. B. v. Truitt, by asserting its inability to meet 
the Union’s economic demands from the operations 
of its zine mine.”’ 


It is further to be noted that the Union’s position was 
a reasonable one and that Farrington unequivocally stated 
that if the records of Respondent supported Mick’s posi- 
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tion, the Union would modify its financial demands ac- 
eordingly.* 


This is not to say that Mick’s testimony concerning his 
low salary and poor return from his business is disbe- 
lieved. It is to say that the well-established case law 
holds that by pleading inability to pay, Respondent im- 
poses upon himself the burden as Truitt requires, ‘‘to sub- 
stantiate the claim.’? This Mick has refused to do. 


In West Fort Cut Glass Co., 90 NLRB 944, the Board, 
in adopting conclusions that there was a violation of Seec- 
tion 8 (a) (5) of the Act, noted as follows: 


“©. . the Union requested Respondent to produce 
such records as would disclose its financial ability or 
inability to grant a wage increase. Respondent re- 
fused this request, which was couched in general 
terms, but agreed to open its books to a certified 
public accountant or other disinterested third party 


mutually agreed upon. 

The Union did not avail itself of this offer, and 
at no other time during the conferences did it renew 
its request that Respondent open its books for the 
Union’s inspection.”’ 


I find that by failing and refusing to furnish to the 
Union data necessary to substantiate its claim of inability 
to pay the improved working conditions sought by the 
Union, Respondent has failed to bargain in good faith 
within the meaning of Section 8 (a) (5) of the Act and 
has thereby interfered with, restrained and coerced its 
employees in the exercise of the rights guaranteed by Sec- 
tion 7 of the Act, within the meaning of Section 8 (a) (1) 
thereof. 

% Although clearly a far smalter cost item, Mick was not reluctant to 


incur the cost of wages for the three observers at the March 27 meeting 
as discussed below. 


eA 


Use of observers. 


The record discloses that between 7 and 8 a. m. on 
March 27, 1959, Supervisor Alta Hartzell suggested to 
Mick that employee observers attend the bargaining ses- 
sion that day. This immediately serves to refute Mick’s 
testimony that he first thought of the idea sometime after 
1:30 p. m. that day ‘‘on the spur of the moment.’”’ The 
later hour was one subsequent to the time originally set 
for the morning bargaining meeting with the Union which 
Mick postponed to the afternoon. Significantly, Mick 
had utilized this morning period for speaking to the em- 
ployees. Indeed, he conceded that he had obtained a post- 
ponement of the meeting so that he would have an op- 
portunity to speak to his employees, and it was during 
this speech that he attempted to convince them of the 
fairness of his side of the dispute with the Union. 


Mick then decided to send a committee of three em- 
ployees, including Supervisor Hartzell, to the meeting and 


so instructed the committee that afternoon. And, in ex- 
plaining to the committee what their function would be 
at the bargaining session, viz., to sit in, observe and take 
no part therein, Mick made it clear that his purpose was 
to give them an opportunity to report back to their fel- 
low employees concerning events at the meeting. Mick 
also explained to his plant superintendent, Willden, that 
he thought this would calm down the mecting and thereby 
avoid allegedly heated discussions that had taken place 
at prior meetings. 


Tt is manifest from the foregoing that it was Mick’s 
desire or hope that the observers be present so as to report 
to the rank and file of the employees within the unit that 
Mick’s position was just and that their own bargaining 
representative, the Union, was in the wrong. It is also 
clear that the three observers were not present to assist 
Respondent in any way in carrying on bargaining nego- 
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tiations with the Union, and in fact no such claim is made. 
It follows, therefore, that Respondent was attempting to 
lay down conditions for collective bargaining which went 
beyond the scope of proper collective bargaining. 


More particularly, this tactic, although perhaps in 
Mick’s eyes well intentioned, was in the nature of an 
undermining technique. The employees, through the proc- 
esses of the Board, had chosen the Union was their repre- 
sentative for the purposes of collective bargaining. While 
it may not be undesirable for the members of a bargain- 
ing unit to be present during bargaining, it is beyond the 
province of an employer to so dictate as a prerequisite to 
collective bargaining. Section 9 (a) of the Act provides 
that the duly selected representative shall be the exclusive 
representative of employees for collective bargaining. A 
proviso thereto reserves to employees the rights to present 
grievances to their employer but there is no mention that 
an employer in bargaining with a union may dictate that 
members of the unit be present. 


The net affect of this in logic was to undermine the 
Union in its attempt to bargain with Respondent, to 
hamper the Union in its efforts to represent its constituents, 
and to drive a wedge between the lawfully elected bar- 
gaining representative and the employees it represented. 
See L. G. Everist, Inc., 103 NLRB 308. As stated by the 
Supreme Court, ‘‘The National Labor Relations Act makes 
it the duty of the employer to bargain collectively with 
the chosen representative of his employees. The obliga- 
tion being exclusive . . . it exacts ‘the negative duty to 
treat with no other . . .’.’? Medo Photo Supply Corp. v. 
N. L. BR. B., 321 U. S. 678. 


And, as stated by the Board in the Everist decision, 
«| Respondent’s insistence that bargaining negotia- 
tions be conducted in the presence of the rank-and-file 
employees clearly was contrary to uniform industrial 
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practice and was not conducive to the orderly, formal, and 
frank discussion of the issues confronting the negotiators 
necessary to reach a contract. It also constituted inter- 
ference with the employees’ right to bargain through the 
representatives of their choosing, and evidenced the Re- 
spondent’s absence of good faith in dealing with the 
statutory bargaining agent of the employees.”’ 


I find, as alleged in the complaint, that Respondent 
brought observers from the bargaining unit to the March 
27 mecting and that by so doing Respondent has not 
bargained in good faith within the meaning of Section 
8 (a) (5) of the Act. I further find that by such conduct 
Respondent has interfered with, restrained and coerced 
its employees in the exercise of the rights guaranteed by 
Section 7 of the Act, within the meaning of Section 8 
(a) (1) thereof.® 


Other allegations. 


Although the litigation was confined chiefly to the 
topics treated above, if the complaint as phrased is con- 
strued to include an allegation of refusal to bargain by 
not making concessions during the March 7 through 27 
period, I am unpersuaded, primarily in view of conces- 
sions made by Respondent during the April and May meet- 
ings, which are not attacked herein by the General Counsel, 
that a refusal to bargain can not be supported in this 
area, Consequently, no finding of a refusal to bargain is 
made other than as heretofore set forth. 


6 This is not to be construed as a finding that an employer may not 
bring a supervisory employee to a bargaining session. The circumstances 
here were entirely different with a committee of three, comprising two 
employees and a supervisor who was in charge of one if not both of the 
employees, sitting in as observers. 
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C. Interference, restraint and coercion. 


The complaint alleges that Respondent engaged in con- 
duct violative of Section 8 (a) (1) of the Act by notifying 
striking employees on or about April 1 that they had been 
replaced when in fact such was not the case, at least in 
some instances. While it is further alleged that these 
were unfair labor practice strikers, I deem it unnecessary 
to make such a determination, in the absence of an allega- 
tion of discrimination against strikers and in view of the 
express position of the General Counsel that he is not 
seeking a reinstatement or make whole remedy. Therefore, 
a determination as to whether Respondent’s conduct was 
unlawful would not turn on their status as economic or 
unfair labor practice strikers.’ 


On Saturday, March 28, Respondent wrote to its em- 
ployees and notified them to report for work on Monday 
morning March 30, or Tuesday morning March 31, depend- 
ing upon their place of residence. The letter further 
stated that if they did not report to work at that time it 
would become necessary for Respondent to ‘‘replace your 
services.”’ 


There is testimony from various employees who ap- 
peared at the plant on Wednesday, April 1 for their pay- 
checks. Thus, night shift employee Pearl Vanover, who 
had not received her letter but knew of the other letters, 
asked Plant Superintendent Willden whether she was laid 
off. He replied that such was the case so long as she was 
connected with the Union. Night shift employee Margaret 
Zielke asked Willden if he would work them any more 
and Willden replied that he had a full crew. Night shift 
employees Jane Stuard and Pearl Parker also heard 
Willden tell an inquirer, apparently Vanover, that she was 
through so far as he knew. Day shift worker Mary Peter- 


7 Certain other statements attributed to Respondent are not covered 
by the allegations of the complaint and are therefore not passed upon 
herein. 
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son also asked Willden on April 1 if she was fired. He 
replied that she was not and that the day shift was full, 
but that there were openings on the night shift.* 


According to Mick, Respondent had been operating two 
shifts since March 1 and was operating two shifts on 
March 27, the day of the strike. He further claimed that 
Respondent did not return to a two shift operation until 
the night shift on Friday, April 3. Mick also admitted 
herein, contrary to other testimony by him, that as of 
Wednesday, April 1, ‘‘not all of the positions on both 
shifts had been filled’’; that by Friday [April 3] ‘‘we had 
replaced the biggest percentage of them’’; that, as of 
April 1, ‘‘Most of the employees of the day shift had been 
replaced’’; that as of April 1, replacements had not been 
hired for all strikers; that a group of employees was hired 
on April 1; and that one employee was hired on April 2. 
Consequently, I do not credit Willden’s testimony that 
there was a full day shift complement on April 1. 


Moreover, Willden claimed that he told applicants for 
work on April 1 there would be openings available when 
Respondent started the night shift. The fact is that the 
night shift started two days later on April 3 and Willden 
said nothing about it. In addition, as Peterson testified, 
Willden told her on Wednesday, April 1, that there were 
openings on the night shift. 


I find, therefore, as alleged in the complaint, that Re- 
spondent notified strikers applying for jobs that they had 
been replaced or that there were no vacancies when in 
fact such was not entirely the case. This obviously was 
a penalty motivated by the concerted activities of the 
strikers; indeed the testimony of Willden reveals that on 

& The testimony of these employees is credited herein. Willden was 
a witness who strove to present testimony favorable to his employer 
and his denial of Vanover’s testimony is not credited, Morecver, he 
was contradicted by Mick himself as annears below, Willden was varue 


when being questioned concerning Zielke’s testimony and he did not 
deny it; the other statements attributed to him are not denied. 
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April 1 he was angered by the fact that he observed 
strikers conferring with a union business agent before 
applying for work. Mick’s testimony also reveals that he 
considered this to be a strategem masterminded by a 
union business agent. I find, therefore, as alleged in the 
complaint, that by informing strikers inquiring about em- 
ployment that they had been replaced, when in fact such 
was not the case, Respondent has interfered with, re- 
strained and coerced its employees in the exercise of the 
rights guaranteed by Section 7 of the Act, within the 
meaning of Section 8 (a) (1) thereof. 


IV. The effect of the unfair labor practices 
upon commerce. 


The activities of Respondent, set forth in Section II 
above, occurring in connection with his operations set 
forth in Section I above, have a close, intimate, and sub- 
stantial relation to trade, traffic, and commerce among 
the several States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow 
thereof. 


V. The remedy. 


Having found that Respondent has engaged in unfair 
labor practices, I shall recommend that he cease and desist 
therefrom and take certain affirmative action designed to 
effectuate the policies of the Act. 


It has been found that Respondent has refused to bar- 
gain collectively with the representative of his employees 
by refusing to furnish pertinent data in support of a plea 
of inability to pay various employee benefits and by bring- 
ing employees, supervisory as well as from within the 
bargaining unit, to bargaining sessions. I shall, therefore, 
recommend that Respondent be ordered to cease and desist 
from such conduct and that, upon request, he bargain 
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collectively with the Union and embody any understanding 
that is reached in a signed agreement. 


Upon the basis of the foregoing findings of fact, and 
upon the entire record in the case, I make the following: 


Conclusions of Law. 


1. Fruit and Vegetable Packers’ and Warehousemen’s 
Union, Local 760, is a labor organization within the mean- 
ing of Section 2 (5) of the Act. 


2. George Mick, d/b/a Yakima Frozen Foods, is an em- 
ployer within the meaning of Section 2 (2) of the Act. 


3. All employees engaged in production, maintenance 
and transportation work, including seasonal employees, 
at Respondent’s Yakima plant, or in sheds adjacent thereto 
where commodities or materials are processed and stored, 
excluding office clerical and supervisory employees, field- 
men and guards, constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of 
Section 9 (b) of the Act. 


+. Fruit and Vegetable Packers’ and Warehousemen’s 
Union, Local 760, was on February 27, 1959, and now is 
the exclusive representative of the employees in the afore- 
said appropriate unit for the purposes of collective bar- 
gaining within the meaning of Section 9 (a) of the Act. 


5. By refusing to bargain collectively, as found above, 
Respondent has engaged in unfair labor practices within 
the meaning of Section 8 (a) (5) of the Act. 


6. By the aforesaid refusal to bargain, and by falsely 
telling strikers requesting reinstatement that they had 
been replaced, Respondent has engaged in unfair labor 
practices within the meaning of Section 8 (a) (1) of the 
Act. 


= 


7. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2 (6) and (7) of the Act. 


RECOMMENDATIONS. 


Upon the basis of the foregoing findings of fact and 
conclusions of law, I recommend that Respondent, George 
Mick d/b/a Yakima Frozen Foods, Yakima, Washington, 
his agents, successors, and assigns shall: 


1. Cease and desist from: 


(a) Refusing to supply pertinent data to substantiate 
a plea of inability to pay increased employee benefits to 
Fruit and Vegetable Packers’ and Warehousemen’s Union, 
Local 760, as the representative of his employees in an 
appropriate unit. 


(b) Bringing to bargaining meetings employee observers 
from within the unit represented by the Union. 


(ec) Falsely telling strikers seeking reinstatement that 
they have been replaced. 


(d) In any like or related manner interfering with the 
efforts of the above-named union to bargain collectively 
or interfering with, restraining or coercing employees in 
the exercise of their right to self-organization, to form, 
join or assist a labor organization, to join or assist Fruit 
and Vegetable Packers’ and Warehousemen’s Union, Local 
760, to bargain collectively through representatives of 
their own choosing, to engage in concerted activities for 
the purpose of collective bargaining or other mutual aid 
or protection, and to refrain from any or all such activities, 
except to the extent permitted under Section 8 (a) (3) of 
the Act. 


2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 
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(a) Upon request, bargain collectively with Fruit and 
Vegetable Packers’ and Warehousemen’s Union, Local 
760, as the exclusive representative of his employees in 
the aforesaid appropriate unit and, if an understanding 
is reached, embody such understanding in a signed agrec- 
ment. 


(b) Post at his place of business at Yakima, Washing- 
ton, copies of the notice attached hereto and marked 
Appendix A. Copies of said notice, to be furnished by 
the Regional Director for the Nineteenth Region, shall, 
after being signed by Respondent’s representative, be 
posted by Respondent immediately upon receipt thereof 
and maintained for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to employees are customarily posted. Reasonable 
steps shall be taken by Respondent to insure that said 
notices are not altered, defaced, or covered by any other 
material. 


(c) Notify the Regional Director for the Nineteenth 
Region, in writing, within twenty (20) days from the date 
of receipt of this Intermediate Report and Recommended 
Order what steps he has taken to comply herewith. 


It is recommended that unless on or before twenty (20) 
days from the date of receipt of this Intermediate Report 
and Recommended Order Respondent notifies the aforesaid 
Regional Director in writing that he will comply with the 
foregoing recommendations, the National Labor Relations 
Board issue an order requiring Respondent to take the 
aforesaid action. 


Dated this ... day of January, 1960. 


MARTIN S. BENNETT, 
Tria] Examiner. 
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APPENDIX A. 


Notice to All Employees 
Pursuant to 
the Recommendations of a Trial Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


We Will Not, on request, refuse to supply pertinent 
data to substantiate our plea of inability to pay in- 
creased employee benefits, to Fruit and Vegetable 
Packers’ and Warehousemen’s Union, Local 760, as 
the representative of our employees in an appropriate 
unit. 


We Will Not bring employees as observers to bar- 
gaining meetings with the above-named Union. 


We Will Not falsely inform strikers seeking rein- 
statement that they have been replaced. 


We Will bargain collectively, upon request, with 
the above-named Union as the exclusive representative 
of our employees in the appropriate unit described 
below, with respect to rates of pay, wages, hours of 
employment, or other terms and conditions of employ- 
ment, and, if an understanding is reached, embody 
such understanding in a signed agreement. The ap- 
propriate unit is: 


All employees employed in production, main- 
tenance and transportation work, including sea- 
sonal employees, at our Yakima plant, or in sheds 
adjacent thereto where commodities or materials 
are processed and stored, excluding office clerical 
and supervisory employees, fieldmen, and guards. 
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We Will Not in any like or related manner, inter- 
fere with the efforts of the above-named union to 
bargain collectively or interfere with, restrain, or 
coerce employees in the exercise of their right to self- 
organization, to form, join or assist a labor organiza- 
tion, to join or assist Fruit and Vegetable Packers’ 
and Warehousemen’s Union, Local 760, to bargain 
collectively through representatives of their own 
choosing, to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid or 
protection, and to refrain from any or all such activi- 
ties, except to the extent permitted under Section 8 
(a) (3) of the Act. 

GEORGE MICK d/b/a 
YAKIMA FROZEN FOODS, 
(Employer) 


Dated 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


In the Matter of: 


GEORGE MICK, d/b/a YAKIMA 
FROZEN FOODS, 


Respondent, 
and Case No. 


19-CA-1760. 
FRUIT AND VEGETABLE PACK- 
ERS AND WAREHOUSEMEN’S 
UNION, LOCAL 760, 
Charging Party. 


Court Room, 

United States Post Office, 
Yakima, Washington, 
Wednesday, October 21, 1959. 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10 o’clock, a. m. 


Before: 
Martin S. Bennett, Trial Examiner. 


Appearances: 

Kenneth R. Loebel and Charles M. Henderson, 327 
Logan Building, Seattle, Washington, appearing 
on behalf of General Counsel. 

J. S. Applegate, of the firm of Halverson, Applegate & 
McDonald, 303 East D Street, Yakima, Washing- 
ton, appearing on behalf of Yakima Frozen Foods, 
the Respondent. 

James A. Farrington, 16 North Third Avenue, Yakima, 
Washington, appearing on behalf of Fruit and 


* Numbers appearing in outer edge of text indicate page numbers of 
original stenographic transcript of testimony. 


Vegetable Packers & Warehousemen’s Union, 
Local 760. 
* s oO « *. - * 
(The documents heretofore marked General Coun- 
sel’s Exhibits Nos. 1-A through 1-I for identification 
were received in evidence.) 


* * ° ° ° * * 


7 JAMES A. FARRINGTON, 


was called as a witness by and on behalf of the General 
Counsel, being first duly sworn, was examined and testi- 
fied as follows: 


* t) ° ° . * ° 


Direct Examination. 


Q. (By Mr. Loebel) Will you state your name and title, 
your position? A. James Farrington, secretary-treasurer, 
Local 760. 

Q. Do you recall the date of the election? A. February 


18, 1959. 

Q. Were you present when the results of this election 
were announced? A. Yes. 

Q. What did you do after the results of the election? A. 
Immediately after the results of the election were an- 
nounced we notified the lady in the company’s offices 
where the ballots were counted, in the absence of any other 
company representative, that we desired to contact either 
the company’s owner, Mick, or his representative, if he 
was going to have someone speak in his behalf to arrange 
an early meeting at which time we could begin negotiating 

a contract covering wages, hours, and conditions for 
9 the bargaining unit that had just been determined. 
Q. Did you receive an answer? A, Well, the lady 
in the office was unaware of what arrangements would be 
made. We asked her to leave that information with Mick 
and that we would contact the company the following day 


and would present them with a contract proposal within 
a very few days. 
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10 Q. (By Mr. Loebel) When did you meet with Mr. 
Mick? A. I believe the next time that I contacted 
Mr. Mick was on March 7th. 

Q. How did you contact Mr. Mick? A. The meeting had 
been arranged finally with the company on that date. 

Trial Examiner: Was this the first meeting? 

The Witness: Yes. 

Q. (By Mr. Loebel) Where did this meeting take place? 
A. In the company’s offices. 

Trial Examiner: Who was present? 

Q. (By Mr. Loebel) Who was present at that meeting? 
A. There was myself, Walter Shaw, Hershel Andrews, 
Mick and a foreman by the name of Wilden. 

Trial Examiner: Who are Walter Shaw and Hershel 
Andrews? 

The Witness: Business agents for Local 760. 

A. (Continuing) And I was, briefly, I was about to men- 
tion the name of another person representing the company 
by the name of Harris, who I believe was also present at 
that meeting. 

Q. (By Mr. Loehel) What was discussed at this 
11 meeting? A. By that time the contract proposals 
had been drawn up and left with the company 

Q. (Interrupting) What were those? A. The contract 
proposals. 

Q. When had thev heen left with the company? A. 
Thev were delivered to the company on the 24th of Feb- 
ruary. 

12 O. (By Mr. Loehel) Mr. Farrington. what was dis- 

enssed. what did von sav ahout these nronosals? A. 
We notified the comnanv in this meeting that these were 
the proposals which the employees had apnroved for sub- 


mission to the company, instructed us to begin negotiating 
with the company using these proposals as a base to start 
from in order to arrive at a contract covering wages, 
hours, and conditions. We proceeded to start going 
through the various clauses of the contract and we made 
very little headway. 

Trial Examiner: What do you mean by that? You say 
you made very little headway. 

The Witness: We made very little headway in getting 
through the contract because, I was just going to say that 
the first cost item that we came to the company raised an 
immediate objection. 

Q. (By Mr. Loebel) Who said anything? A. Mick. 

Q. What did he say? A. Well, he informed us that 
13 the company was financially unable to mect any 

increased labor cost, that they were not prepared 
at that time to enter into any agreement that would bring 
about any increase in their current labor cost. 

Trial Examiner: Which cost item was this? 

The Witness: I would have to see it. 

It would be what we could call the check-off clause cov- 
ering initiation fees and dues. The company claimed that 
it would be additional cost to them to deduct these dues 
and compile a list of names and submit the check to the 
local union periodically. 

On the non-cost items, the first one that he objected to 
was in the second paragraph of the proposals or the second 
article of the proposal pertaining to union security. He 
proceeded to inform us that he was a right-to-work advo- 
cate, that he believed in free choice, nondiscrimination, 
non-compulsion and various other terminologies. The 
meeting lasted approximately two hours with an agrec- 
ment from the company prior to the conclusion of that 
meeting that they would snbmit to ns by March 14th a 
written counterproposal. 
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15 Q. Is this your first bargaining session with Mr. 
Mick? A. Yes. 

Q. I think you testified that it concluded in agreement 
that there would be a future meeting, did you say? A. 
That the company would submit to us a written proposal 
by March 14th. 

Q. Did you get their proposal? 

A. We waited until March 14th and received no counter- 
proposal. We contacted the company through Andrews 
to see when we could expect the counterproposals that 

they had promised us. 
16 Q. (By Mr. Loebel) And when did you get any 
counterproposals? A. We finally received a counter- 
proposal from the company dated March 16th. 

Q. When did you receive it? A. We would have re- 
ceived it on the— 

Mr. Applegate (interrupting): I object to the answer 
as being unresponsive. It isn’t a question of when he 
would have received it, it is when did he. 

A. We received it either March 16th or 17th. 

Mr. Loebel: If counsel for respondent is willing to stipu- 
late, General Counsel’s Exhibit 3 is the letter containing, 
purportedly, the counterproposal of the company, is 
that—— 

Mr. Applegate: It may be so stipulated. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 3 for identification.) 

Mr. Loehel: I offer into evidence the purported counter- 
proposals. 

Trial Examiner: T will receive it as General Counsel’s 
Exhibit No. 3. The record may indicate that it is a docu- 
ment consisting of six pages stapled together. 

(The document heretofore marked General Counsel’s 
Exhibit No. 3 for identification was received in evidence.) 
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17 Q. (By Mr. Loebel) After you received this docu- 

ment dated March 16th, what did you do? A. We 
called a meeting of the employees of the company, pre- 
sented the counterproposal to them for their consideration, 
they rejected it and instructed us to continue meeting 
with the company—— 

Trial Examiner: What was the date of this meeting? 

The Witness: We had a meeting on March 17th and one 
on March 18th. In those meetings they also authorized 
strike, if it was necessary in order to obtain a satisfactory 
agreement with this company. We then contacted the com- 
pany and asked for another meeting. 

Q. (By Mr. Loebel) Who asked for another meeting? 
A. The union asked for another meeting. 

Q. Did you talk to Mr. Mick? A. I did not talk to the 
company. 

Q. Did you instruct anyone to arrange another 
18 meeting? A. Yes, I instructed Andrews to arrange 
another meeting. 

Q. Was there another meeting? A. Yes, another mect- 
ing was held on March 21st. 

Q. Where was this meeting? A. In the company’s office. 

Q. Who was present? A. Myself, Andrews, Shaw, Mick 
and I believe Wilden was there periodically during the 
meeting, and I believe also that the company had a ste- 
nographer present. 

Q. What was said at this meeting, did you say anything 
at this meeting, March 21st? A. We notified the company 
that their proposal was unacceptable to the employees. 

Q. Who notified the company? A. I notified the com- 
pany. 

Q. You mean you told them? A. Yes, at this meeting 
T notified them that their counterproposal was unaccept- 
able to the employees, that it contained no reference to 
any agreement on provisions covering the union security 
clause, seniority clause, holidays, vacations, overtime, 
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wage increases, pensions, show-up time, that we desired 
to discuss further with the company the proposal we had 
submitted in conjunction with the counterproposal that 
they had given to us and to arrive at a satisfactory agree- 
ment. 

Q. Did anyone on the company’s behalf say any- 
19 thing? A. Yes, Mick—— 

Q. Who was it? A. Mick went back through the 
company’s counterproposal on every item that we dis- 
cussed in that meeting and reread the company’s counter- 
proposal. We told him that we had already read that, 


we were aware of what was contained in it, that since it 
had not been acceptable to his employees that what we 
were attempting to do in this meeting was to change the 
counterproposal and that we saw no purpose served by 
him continuing to reread to us proposals that we had al- 
ready had a full opportunity to read in which the people 
had rejected. Once again, on any cost item that was dis- 


cussed in that meeting we did not give to the—we had 
not gotten through the entire contract proposal that we 
had submitted to the company as yet in our discussions, 
but on every cost item as we came to it, the company 
would reiterate their position as outlined in the counter- 
proposal that they had submitted to us. 

Q. What is that position? A. I’m reading specifically 
now from page 4 of the company’s counterproposal under 
Article VIII, Section 1. 

Mr. Loebel: Let the record indicate that it is General 
Counsel’s Exhibit 3. 

A. And in that paragraph of Exhibit 3 it says on this 
section, ‘‘We feel as we have stated previously, we cannot 

or should not consider any additional costs that will 
20 materially affect our ability to survive our present 
financial situation.”’ 

Trial Examiner: You are saying that that in essence 
was the position they took at the March 21st meeting? 
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The Witness: Yes, it was the position that they main- 
tained ——. 

Q. (By Mr. Loebel—interrupting) Did Mr. Mick make 
that statement orally? A. He made the statement orally 
and he also elaborated on it by—— 

Q. What did he say? A. Well, he stated that the com- 
pany was in no financial position to meet any increased 
cost. 

Q. Did you say anything? A. We told him that if the 
company desired us to recognize that position that we 
would insist that the company prove that argument through 
a submission of their books, their financial records, so that 
those records could be investigated and the true financial 
picture of the company determined in order for us to be 
able to give any credence at all to the company’s plea of 
inability to pay. 

Q. Did Mr. Mick make any answer, and, if so, what? 
A. He refused to permit or to even consider permitting 
us to investigate his books. He claimed that those records 
were personal records, highly confidential, and that he did 

not have to show those to any union agents. 
21 Q. Did you say anything further? A. We attempted 

to arrive at some means by which an investigation 
of the financial records of the company could be brought 
about. I informed Mick that I personally did not intend 
to audit his books or his records, that we would have a 
competent person do it, it might possibly be a C. P. A., 
that if it was a C. P. A., it would probably be one from 
a local firm here who we do business with, that in any 
event, whoever the person would be, would be a well- 
qualified person to interpret the financial data contained 
in those records. 

Q. Was there anything further said, was there anything 
further said by Mr. Mick or by anyone at this mecting 
in response to that? A. Mr. Mick maintained the original 
position that his records were his own records 
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Q. What were his words? A. That he refused to make 
his financial records available to a union agent. 

Trial Examiner: I notice that on page 2 of General 
Counsel’s Exhibit 3 he stated he was willing to make the 
1957 balance sheet available for inspection by a licensed 
accountant or C. P. A. in conference with Mr. Warnick, 
their local C. P. A. Was that discussed? 

The Witness: The 1957 balance sheet was referred to, 

and I’m trying to determine now whether it was in 
22 that meeting or a subsequent meeting. Yes, I be- 

lieve it was in that meeting that the company in- 
formed us that the only financial records available was 
this 1957 balance sheet or a balance sheet, as they referred 
to it, and we, of course, were not interested in that. That 
was a year and a half old. It was a balance sheet covering 
a different type of an operation than he was presently 
engaged in and we did not feel that it would provide any 
of the financial information which we would be interested 
in. 

Mr. Applegate: I would point out to the Court that the 
witness is not stating anything that he told Mr. Mick in 
this meeting. If he intends to so testify, fine. 

Trial Examiner: Are you now saying what you told Mr. 
Mick? 

The Witness: Yes, I’m attempting to point out here the 
objections that we had to this balance sheet because you 
must keep this—— 

Trial Examiner: You have answered the question. Let 
me ask you this. You say there was a difference in the 
two operations, between 1957 and the then current op- 
eration, what is the difference as you give it? 

The Witness: The difference was that in 1957 he was 
operating in an entirely different type of a product, in a 
different market, in a different raw product, and different 
machinery. 
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23 Trial Examiner: What were the two raw products? 

The Witness: In 1957 the information that I re- 
ceived, he had been operating apricots and other fresh 
vegetables. At that time that we were talking to him on 
March 21st, he was operating strictly a French fried po- 
tato—— 

Q. (By Mr. Loebel) How did the meeting conclude of 
March 21? A. The meeting concluded with us asking for 
another meeting, the company not being in a—we asked 
Mick if we could meet again, and he said, yes. 

Q. Who asked? A. Well, I asked. I asked when, he 
wasn’t sure, he answered that he wasn’t sure. I stated 
we wanted—would like to have something definite as to 
date of the next meeting and he informed us that he would 
advise us. I said, ‘‘Well, we would prefer to have some- 
thing more definite than that.’’ 

Q. Did you reach any agreement as to the books you 
were interested in? A. No. 

Q. Did you leave then? A. Yes, we left. 

Q. When did you next have occasion to talk to Mr. 
Mick? A. We met, I believe it was on the 23rd of March. 

Q. Who was at this meeting? A. I was present, Shaw 

was present and Mick was present, but I don’t re- 
24 member at this time anyone else that was present. We 

met for a very short period of time. We walked into 
the office—— 

Q. (Interrupting) What office? A. Mick’s office. He 
seemed quite disturbed over the fact that we had ap- 
peared without benefit of appointment, as he told us 

Q. Did you have an appointment? A. We had not asked 
for an appointment. It seemed to disturb him quite a bit. 

Mr. Applegate: I object to that as calling for the con- 
clusion of the witness. 

Trial Examiner: That may be stricken. Just tell us 
what he said and what you said. 

A. He just objected to our being there without benefit 
of an appointment. 
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Q. (By Mr. Loebel) What did he say, what were his 
words? A. His words were that we came barging into 
his office without benefit of an appointment, that he was 
not prepared to talk with us, that he desired to seek addi- 
tional legal advice before talking with us further, that 
he would attempt to do that, notify us when he would be 
available to meet again. 

Q. Did you then leave? A. We left in a very short 
period of time. 

Q. Did you discuss the proposals at all? A. Not to 

my recollection because Mick’s position was that 
25 he wanted to obtain legal advice before discussing 
anything any further with us. 

Q. Did you say anything to Mr. Mick about legal 
advice? A. No. We told him that we felt he was cer- 
tainly entitled to legal advice, that no one was trying 
to deprive him of that, however, a considerable period of 
time had passed since our first request for a meeting with 
the company and that we felt that they had had the pro- 
posal for a sufficient length of time to be able to deter- 
mine what their legal position might be. 

Q. Did you tell Mr. Mick these things? A. Yes, that 
we felt that the company was beginning to stall these 
negotiations, however, we would go along with their re- 
quest to wait until a later date to meet again. 

Q. Did you hear from Mr. Mick after this? A. Yes. We 
got a letter from him a day or two later in which he noti- 
fied us that he could meet on a specific date, if that met 
with our approval. 

Q. When was that? A. I believe that date was March 
26th. 

Q. Did you meet on March 26th? A. Yes, we met once 
again on March 26th. 

Q. Where was the meeting? A. The meeting was once 
again in the company’s offices. 
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26 Q. Who was there at this meeting? A. There was 
myself and Shaw, and Andrews, Mick, Wilden, and 
a company stenographer. 


Q. This meeting of March 26th, what did you say, if 
anything? A. Well, we once again attempted to reach an 
agreement on some portion of a contract. The company’s 

position remained unchanged on the non-cost items 
27 as well as on the cost items we discussed 
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Q. (By Mr. Loebel) How did the meeting of March 26th 
open? A. The meeting on March 26th opened on the basis 
that the company had asked for additional time to consult 
their attorney. We asked if they had had that time and 
had that opportunity. 

Q. Are you stating now that at the meeting of 
28 March 26th Mr. Mick asked for additional time? A. 

No, no, you asked me how the meeting of March 
26th opened. 

Q. You are telling me how it came about? <A. No, I’m 
telling you what was said at the meeting. 

Trial Examiner: As I understand it, you asked Mick if 
he had consulted his attorney. 

The Witness: Right. His answer was yes, that he had. 

Trial Examiner: What was said after that? 

The Witness: We then proceeded to begin once again 
discussing the various clauses of the proposed contract. 

Q. (By Mr. Locbel) At this point, now, did you begin 
at the beginning? A. Yes, I believe we began at the he- 
ginning. When I say the beginning, I mean the beginning 
of the first clause that the company had previously ob- 
jected to. 

Q. What did you say? A. I don’t remember that they 
objected to the heading of the clause, such things as that. 
The company’s position was unchanged. : 
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Q. What do you mean by unchanged, what did Mr. 
Mick say, or any representative of the company say? A. 
Well, regarding the union security clause they reiterated 
once again to us how—— 

Q. (Interrupting) Who did? A. Mick. How the laws 
29 of the land did not require them to agree to such a 

clause as proposed, that his opinion was that every- 
one should have a free choice as to whether they joined 
or did not join the union, that regardless of the fact that 
the majority of his employees wanted such a clause, re- 
gardless of the fact that it was no cost item to the com- 
pany, that it was a principle with him which he would not 
agree with. We attempted to explain to Mick that such 
a2 clause is contained in every food processing contract on 
the Pacifie Coast of the United States, that no other com- 
panies, to our knowledge, have any difficulties with it, 
that if a majority of the people desire such a clause that 
we could not agree with him, that a small minority should 
prevent the inclusion of such a clause in the contract. 
We didn’t reach an agreement on it. We proceeded to— 

Q. (Interrupting) Did Mr. Mick suggest any modifica- 
tion of it? A. Well, the only modification that he sug- 
gested would be what we call an open shop clause, where 
a person would be a member of a union today, if he de- 
cided tomorrow he didn’t want to he wouldn’t have to, 
if he decided the next day he wanted to become a member 
again, he would. 

Q. What else was said? A. We discussed various other 
non-cost items. We were unable to reach any agreement 

on them. 
30  Q. Like what? A. Seniority. I would have to see 
a copy of the proposal. 

This Article II, Section 3, which provides that the com- 
pany will give certain notice to the union. 

Q. Let me ask you, did you get through the entire con- 
tract? A. No, we still had not gotten through our entire 
proposal with Mick. We—— 
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Q. (Interrupting) How far did you get? A. Oh, I don’t 
remember how far we got in that meeting, without re- 
ferring to notes. 

Trial Examiner: You were starting to tell us about some 
proposal on notice, which one was that? 

The Witness: What I was referring to was this Article 
II, Section 3, such as an example of what we consider a 
non-cost item. 

Trial Examiner: This 48-hour notice, starting to work? 

The Witness: Yes. In other words, there is no cost 
factor involved there. All they would have to do was pick 
up a telephone, and he rejected that. I’m under the im- 
pression that he did at that meeting. 

Q. (By Mr. Loebel) Was anything further said by Mr. 
Mick? A. We once again got into the question of the 
company’s financial ability to meet any increased labor 
cost. The company’s position remained unchanged. 

Q. What did Mr. Mick say? A. He said that they 
31 would present the 1957 balance sheet, would permit 
an investigation of the books to determine the valid- 
ity of that 1957 balance sheet, under certain stipulations. 

Trial Examiner: Was there any discussion of the 1958 
figures? 

The Witness: The company continually told us that they 
were not available. 

Trial Examiner: Was there any reference to those fig- 
ures, if and when they became an element? 

The Witness: Yes. The company’s position was that 
those figures would not be available until sometime after 
June of 1959, that at that time they might be willing to 
provide us with a report on the 1958 audit. The stipula- 
tions that I was about to mention were that the books 
remain in the company’s office, that no information re- 
garding sales, regarding disbursements will be available, 
that the company’s auditor be present at all times, that 
any questions arising through an examination of the 
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books would be referred to the company’s auditor, that 
whoever was doing the investigating for the union would 
have to be a licensed public accountant or certified public 
accountant, who would be also agreeable to the company, 
and who would be paid fully by the union. 

Q. (By Mr. Loebel) What did you say when you heard 
this? A. We stated that we could not agree to those stipu- 
lations and proceeded to attempt to explain to them why 
we could not. 

Q. What did you explain, what were your words 
32 to Mr. Mick? A. In regard to referring questions to 

the company’s accountant we stated that questions 
would undoubtedly come up that could be answered only 
by Mick himself, that we could not place ourselves in a 
position to being limited to one person who might not 
have the answer, that we had no particular objection to 
leaving the—or to investigating the books in the com- 
pany’s offices, however, the office was so small that it 
seemed cramped to us with two office girls in there, and 
we wondered how they could get at least two more people 
in there who could do a satisfactory job of investigating 
any financial records. Regarding the withholding of cer- 
tain information, we were not aware of what that in- 
formation might show under investigation, that we could 
not agree to the withholding of any information that 
might tend to give us the financial picture that the com- 
pany was continually asking us to recognize, that regard- 
ing the stipulation that a certified public accountant or 
licensed public accountant be retained, that we did not 
have funds available for that purpose, that I had no au- 
thority to authorize the expenditure of funds for that 
purpose, that we had qualified people within our own 
organization who would be available and who would be 
able to conduct a financial investigation at no cost to the 
Jocal union. 

Trial Examiner: Did you say who the qualified people 
were, by occupation or otherwise? 
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The Witness: I stated that we had economists 
33 within the organization, research consultants and 

people of that type who we could call upon to make 
such an investigation, that 

Q. (By Mr. Loebel) Pardon me. One of the conditions, 
as I understand, that you use a C. P. A. Did Mr. Mick 
state why? A. Yes, he stated that C. P. A.’s and licensed 
public accountants were members of a profession that 
lived by a code of ethics and that they could be depended 
upon to be—I’m trying to think of the term he used— 
above reproach in the conduct of their job. 

Q. Did you say anything? A. Yes. We asked what 
he meant by that statement, that did he feel that if any- 
one else but a C. P. A. were to investigate his books, did 
he feel that he could not rely upon the integrity of those 
people. His answer was that there was confidential in- 
formation in those books, he knew why we wanted to see 
those books, that we wanted to use that information 


against him in dealing with his competitors, that he could 
under no circumstances make the books available to an 
agent of the union. 

Q. Did he make any remarks about the union people? 
A. Yes, he once again referred to the current newspaper 
articles, along these same lines that he had previously 


gone. 
Q. What did he say? A. That in relation to this ques- 
tion of the obtaining of financial information, the 
34 reason it had to be done by a C. P. A. or an L. P. A., 
that he knew why the union wanted this informa- 
tion, that it was to be used against him to his disadvan- 
tage, not only in the bargaining relationship but also in 
conjunction with his competitors. 

Q. Did Mr. Mick make any further explanation of his 
condition, the conditional offer of the production of the 
books after you initiated why you couldn’t accept it, did 
he amplify any further, any other—— A. He had already 
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stated his position regarding the C. P. A., as I said, we 
had no objections regarding his request to leave the books 
in the office. We did point out that it was a small office. 
The outer office, where we assumed the books would be 
looked at, was also a small office, and he stated that they 
would make arrangements to put whatever was necessary 
into the office space available so that the books could be 
investigated. He stated that under no circumstances would 
he assume any cost of such an investigation. He stated 
that the auditor that he referred to as the company’s 
auditor was the person most familiar with the books, that 
he would be the logical one to make any explanation of 
figures or facts contained in the records, and I believe 
that was about the sum and substance of it. 

Q. What financial records were to be made available 

under these conditions? A. The records to be made 
35 available were records that would substantiate, as I 

understood, the proposals, records that would sub- 
stantiate the company’s 1957 balance sheet. 

Q. Did you ask if this included the 1958 books? A. We 
continually informed the company that 1957 was a year 
and a half past, that that would indicate nothing to us, 
that what we were talking about were current records, 
showing the current financial position of the company 
and the company’s—Mick answered that that information 
would not be available until sometime after June of 1959. 

Trial Examiner: Was he referring specifically to an 
auditor’s report in June or something else? 

The Witness: Any information that would be available 
would not be available until sometime after June of 1959. 

Trial Examiner: He was offering to make available such 
records as would support the 1957 auditor’s report or 
statement? 

The Witness: Yes. 

Trial Examiner: And that was all? 

The Witness: Yes. 
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Q. (By Mr. Loebel) Did you say anything further to 
Mr. Mick at the conclusion of the meeting? A. Yes. At 
the conclusion of that meeting we notified Mick, I notified 
Mick—— 

Q. What did you say? A. I said this situation is 
36 becoming pretty ridiculous. We have been in various 

meetings with the company, there is no indication 
of any desire on the part of the company to arrive at any 
agreement. You continually refuse to agree to meet any 
cost items, basing your refusal on the fact that you are 
unable to meet any cost items, and I said, yet, by your 
own admission you don’t even know what your current 
financial status is. 

Q. What prompted you to say that, what did A. 
(Interrupting) The fact that he said that no information 
regarding the company’s financial, current financial audit 
would be available until sometime after June of 1959. 
This was back in March. That in our opinion the situa- 
tion was becoming acute, that there was danger from now 
on of a work stoppage. We wanted to notify the com- 
pany of that, that we wanted them to be aware of the 
situation as we saw it and hoped that we could sit down 
and arrive at a satisfactory agreement. 

Q. You told them, did I understand you correctly, to 
tell them at this meeting of March 26th that there was 
danger of a work stoppage? A. We indicated to them 
also in that meeting that also there was a definite danger 
of a work stoppage as of noon the following day. We 
asked for another meeting, which the company agreed to, 
for 10 o’clock the following morning in our offices, the 
union’s offices. 

Q. Who asked for that meeting? A. I did. 
37 Q. Where was the meeting to take place? A. At 
10 o’clock the following morning in the union’s 
offices. 
Q. Did Mr. Mick agree to it? A. He did. 
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Q. Did Mr. Mick meet at 10 o’clock the following morn- 
ing? A. He did not. 

Q. What did he do, where was Mr. Mick, if you know? 
A. He called my office sometime around 9 o’clock and left 
word that he would be unable to meet at 10 o’clock, he 
had—— 

Q. (Interrupting) Did you take the message? A. No, 
this was the information that was given to me by my 
office staff. 

Q. Who told you not to be in attendance at the meet- 
ing at 10 o’clock in the morning, did you go to a meet- 
ing at 10 o’clock? A. The meeting was to be in our offices, 
we were in our offices. 

Q. Was there a meeting at 10? A. No. 

Trial Examiner: Was there a meeting that day at all? 

The Witness: Yes. 

Trial Examiner: What time? 

The Witness: 2 o’clock in the afternoon. 

Trial Examiner: Where? 


The Witness: At the Commercial Hotel. 
38 Q. (By Mr. Loebel) Who told you you were to 
meet at 2 o’clock? A. About 9 o’clock that morn- 


ing Mick called my offices. 

Q. Did someone tell you that the meeting for 10 o’clock 
had been called off? A. Yes. 

Q. And where were you to meet? A. At the Commercial 
Hotel at 2 o’clock. 

Q. Who told you that? A. Andrews. 

Q. Did you meet at 2 o’clock? A. Yes. 

Q. Had you prior to this talked to anyone? A. Yes. 

Q. Where? A. You mean anyone connected with this 
situation? 

Q. Yes, at the company. A. At about noon time 
Andrews and I went down to the plant. The people were 
on their lunch hours. We went into the cafeteria and 
talked with the people present there, explained to them 
that the—— 


= 


Q. (Interrupting) What did you say? A. Explained to 
them that the company had cancelled or asked to cancel 
the 10 o’clock meeting, claiming that they had business 

commitments, had reset the meeting time at 2 
39 o’clock that afternoon in the Commercial Hotel, 

that it was our recommendation that another meet- 
ing should definitely be held with the company in the 
hopes that something would be arrived at. The people 
were very anxious to strike. We recommended that they 
postpone any action pending this afternoon meeting, and 
at that time scheduled a meeting with the people for 
approximately 4:30 or 5 o’clock that evening, at which 
time we agreed that we would give them a full report of 
the afternoon’s meeting. 

Trial Examiner: Was that to be at the union hall? 

The Witness: Yes. 

Q. (By Mr. Loebel) Did you have occasion to mect Mr. 
Mick? A. Yes, at noon time. 

Q. In the lunch room? A. We were talking with the 
people, Mick came in, immediately stated that we were 
trespassing, had no authority to be in his plant, that we 
were spreading lies about the situation 

Mr. Applegate (interrupting) I didn’t hear where this 
happened and to whom. 

The Witness: This was in the cafeteria at this time. 

Trial Examiner: While you were there with the em- 
ployees. 

The Witness: At noon time. 

Trial Examiner: Mick appeared on the scene, as the wit- 
ness put it. 

Continue with your answer. 
40 A. We had a short discussion with him at that 
time regarding the merits of the situation, told 
him that our purpose down there was to prevent a work 
stoppage, that we felt that we were acting in the best 
interests of everyone in trying to prevent such a stoppage, 


and that we would sce him at 2 o’clock at the Commercial 
Hotel. 

Q. (By Mr. Loebel) Did you see him at 2 o’clock in the 
Commercial Hotel? A. Yes, or shortly after. 

Q. Who was there at that meeting? This would be 
March 27th, now, I take it? A. Yes, on March 27th. 
Representing the union was myself and Shaw at the be- 
ginning of the meeting, and then during the progress of 
the meeting Andrews and Ralph Cotner—— 


A. (Continuing) Ralph Cotner appeared, also repre- 
senting the union. The company introduced—Mick intro- 
duced the following people as representing the company: 
Wilden, Mrs. Brown, the stenographer, and three em- 
ployees who were introduced to us as observers. They 
were Alta Hartzell, Mary Peterson, Roberta Dragoo. 

Q. (By Mr. Loebel) Were these all the people in 
41 attendance at the meeting? A. Yes. 

Q. Had these last three mentioned ever been at 
at a prior meeting? A. No. 

Q. What did Mr. Mick address them as? A. As observ- 
ers for the people. 

Q. Did Mr. Mick state what they were to do? A. Yes. 
They each had a sheet of paper and a pencil in front of 
them. The table at which I was sitting was a long table 
running lengthwise of the room; Mick, Wilden and Mrs. 
Brown were sitting across from me. On the left was a 
table running crosswise to the room, the two of them 
forming a ‘‘T’’, and the three observers were sitting on 
our left at the top of the ‘‘T,’’ the table forming the top 
of the ‘‘T,’’ they were sitting there with paper and pen- 
cils in front of them. Mick, after introducing them, stated 
that they were there to observe the proceedings, to ask 
any questions that they might think of, to make any 
notes that they cared to make, to enable them to witness 
the meeting and to be able to carry back to their fellow 
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employees a true picture of what transpired during the 
meeting. 

Trial Examiner: Did any of the three observers state 
why they were there? 

The Witness: No, I don’t remember that the observers 

stated. 
42 Trial Examiner: Mick was the only one who spoke 
about their presence? 

The Witness: I believe so. 

Trial Examiner: Was this a surprise to you or other- 
wise? 

The Witness: It was definitely a surprise to us. 

Q. (By Mr. Loebel) What did you say when you saw 
them? A. We objected to the presence of these people 
as observers for the company. We objected to the pur- 
pose for which Mick said that they were there. We stated 
that we have been designated as the bargaining agent for 
the people by the majority vote of those people, they had 
selected us, that we felt that any attempt on the part of 
the company to obtain observers, witnesses, as they also 
called them, to these proceedings, was a definite attempt 
on the part of the company to undermine our position as 
bargaining agent, and we strenuously objected to their 
being present. 

Q. Did Mr. Mick make any further comment? A. Well, 
we further asked that if observers were to be present in 
these meetings from now on, at the company’s request, 
we asked if the three present at this time were scheduled 
to be working at the plant at that time. Mick answered 
yes. We asked if they were being compensated by the 
company for the time spent in this meeting. Mick an- 
swered yes. We asked him if the company would agree 

for an equal number of observers to be selected by 
43 the employees of the plant, and Mick refused to do 
that. 

Q. What did Mr. Mick say? <A. He stated that they 
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were unable to release any further people from the plant, 
therefore, it would be impossible for us to have any addi- 
tional observers. I suggested that these three people be 
released, that if the company wanted observers, that each 
of us select an equal number of observers. Mick stated 
once again that that would be impossible, that they had 
selected these people, that if we desired to have observers 
present representing us, it would have to be done on the 
people’s own time, and he suggested that we recess this 
meeting so that additional observers, as he put it, all of 
the people could attend the subsequent meeting. 

Q. Did he say recess? A. Recess, adjourn, adjourn this 
meeting. 

Q. Until when? A. He made no indication of any future 
time. 

Q. Sometime in the future? A. Sometime in the future. 

Q. About how long did this discussion go on about 
observers? A. It must have covered a period of 15 or 20 
minutes, at least. 

Q. Did you get to the reason why you were at this meet- 
ing of March 27th, did you make any discussions on the 

proposals? A. Well, at first we stated this, that 
44 because this situation had become so acute that we 
did not think that it was wise to recess this meeting, 

that we had a meeting scheduled with the people for 
approximately 4:30 that evening, that the people ex- 
pected and were entitled to a report of the afternoon’s 
meeting, that we felt that we had to either report progress 
in negotiations or an actual agreement or an area of 
agreement reached at this scheduled meeting with the 
people, and, therefore, even though these observers were 
present we were unwilling to adjourn this meeting under 
those circumstances, that we would meet that afternoon, 
but that it was definitely under protest due to the fact 
that the company insisted that these people be present, 
and for the purposes in which they stated they were 
present. 


Q. Did you then start discussing the proposals? A. We 
then finally at this meeting, we went through the entire 
contract proposal. 

Q. Was this the first time you had gotten through the 
entire? A. First time. 


° * * * * * ” 


Q. (By Mr. Loebel) Mr. Farrington, you stated that, 
earlier in your testimony, that a meeting had been 
arranged for Friday, March 27th at 10 o’clock. 
45 A. Yes. 
Q. And that meeting had been postponed, I take it? 
A. Postponed at the company’s request, yes. 
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46 Q. (By Mr. Loebel) We have already discussed that 

there were observers present in the hassel over the 
observers, did you get down to bargaining at the meeting 
of March 27th, sometime after 2 o’clock, did you get to 


discuss the proposals at all? A. Yes, yes; we—— 

Q. Did you get through the proposals? A. Yes, for the 
first time we went through the entire proposal that we had 
submitted to the company on February 24th. 

Q. Can you recall what the company’s positions were 

stated to be? A. Specifically, clause by clause, I 
47 can’t recall it from memory. 

Q. Do you have any document, do you have a copy 
of the proposals? A. Yes, I have one with me. 

Q. Would it refresh your recollection if I was to show 
you this document? A. Yes. 

Mr. Loebel: The record will indicate that I am showing 
to respondent’s counsel what is a copy, I believe, of the 
General Counsel’s Exhibit 2, but this copy has markings 
on it, these markings were made by Mr. Farrington. 

Q. (By Mr. Loebel) Is that right? A. Those markings 
on that were made by myself during the progress of the 
meeting on the afternoon of the 27th. 
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Trial Examiner: You are proposed to show him this 
so as to refresh his recollection? 

Mr. Loebel: I do, if he can use it to go down clause 
by clause, if that would be agreeable with respondent. 

Mr. Applegate: It is agreeable. Do I understand that 
these markings were made at the time of the 27th meeting 
and generally it shows which clauses were acceptable to 
the company and which were not; is that correct? 

The Witness: That’s right. I have a notation on the 
bottom of page 1, the company’s positions on various 

clauses, that meeting of 3-27-59, and in the left- 
48 hand column of each page I have marked the com- 
pany’s position on the various clauses. 

Mr. Applegate: By just a simple O. K. or a no, is that 
right? 


Mr. Loebel: Does counsel have a copy to follow this? 
Mr. Applegate: We have one if we can find it. 


Q. (By Mr. Loebel) Now, Mr. Farrington, referring to 

the copy of General Counsel’s Exhibit 2 in your 

49 hand which has the markings that were mentioned 

before, I want to ask, what was the company’s 
position as to Article I? 
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A. On Article I, Section 1 of Article I, the change of 
the word ‘‘Zillah’’ to ‘‘Yakima’’ and the change of the 
word ‘‘personnel’’ to the word ‘‘supervisor’’, the company 
agreed to that section. They agreed to Article I, Section 2 
and Section 3. 

Trial Examiner: Next question. 

Q. (By Mr. Loebel) Are these the final agreements, was 
this near the end of the session? A. No, this particular 
article was at the beginning of the session. 

Trial Examiner: Did you go down the contract in 
numerical sequence? 


The Witness: Clause by clause. I might clarify it a 
little bit by saying that we explained to the company 
that in the various meetings that we have previously had 
we had been unable to determine what their position was 
on the various clauses of our proposal and that we desired 

at this meeting to determine exactly which clauses 
50 they would agree to, which they would not agree to, 

so that we would be able to take the clauses that 
they did not agree to and attempt to arrive at an agree- 
ment on those clauses and would not be faced with the 
situation of having to keep including in our discussion 
clauses that were acceptable. In other words, we were 
trving to boil it down to what exactly was at issue. 

Q. (By Mr. Loebel) What was the company’s position 
regarding Article II? A. Article IT, Sections 1, 2-A, 2-B, 
Section 3, Section 4, which is the entire Article IT, was 
unacceptable to the company. 

Q. Did they offer any counterproposal, did they offer 
any substitute? A. They gave us no written counter- 
proposal, they did indicate that in substitution for Article 
TI, Section 1, that they desired what we call an open shop 
clause and they further indicated that they would under 
no cireumstances agree to anything but an open shop 
clause. 

Q. What was the company’s position regarding Article 
TIT? A. Article ITI they agreed to Section 1, Section 2, 
and Section 3, which was the entire article. 

Q. What was the company’s position in regards to 
Article IV? A. Article TV, which pertains to holidays, 
they agreed to Section 1-A, 1-B, 1-C, 1-D, which spell out 

what holidays are to he observed and the starting 
51 and ending time of the holidavs,, they agreed to 
Section 2-A of Article TV, they did not agree to 
Section 2-B of Article TV, which provides or which is 
headed “Computation of overtime on holidavs not worked.” 
Q. Did the company state anything further on holidays? 
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A. Excuse me, there are, on the next page, there are ad- 
ditional sections to Article IV and those are Section 3, 
which the company did not agree to, Section 4, which the 
company did not agree to, Section 5, which the company 
did not agree to, Section 6, which the company did not 
agree to, Section 7, which the company did agree to. 

Q. Did the company say anything about working holi- 
days? A. The company stated that they would agree not 
to work any holidays. 

Q. What did you say, was there any discussion on this 
point? A. There was some discussion on it, we told them 
that our position was that we did not intend to prevent 
the company from working on holidays, that was the com- 
pany’s prerogative, that what our clause provided for 
was that if the company did decide to work on holidays 
they would pay the people an appropriate rate for work 
on those holidays for people who did not work on the 
holiday and let the qualification spelled out in Article TV, 
that the company would pay them for it, for the holiday. 

Q. As I understand it, the company did not agree to 

any—strike that. 
52 The company did agree to Section 2-A of Article TV? 
A. Yes. That is the clause that provides for pay 
for work on a holiday. They agreed to it but stated they 
would never work a holiday, so they felt that it did not 
make any difference to them, but they could agree to it. 

Q. In regards to Section 7 of Article TV, is that the 
same? A. Section 7 of Article ITV provides that no work 
shall be performed on Labor Day except in an emergency 
or in the performance of necessary maintenance, repairs 
or preparation work to enable the resumption of regular 
operations on the following day. 

Q. Did the company agree to that? A. They agreed to 
that but they had not agreed to pay for any work per- 
formed on the holiday, that is, at a holiday rate, they 
stated that any work that they would perform, they 
would agree to pay nothing but straight time rates for it. 
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Q. Did Mr. Mick state his position as to working on 
Labor Day anyway? A. In conjunction with other holi- 
days that they did not intend to work on any holidays. 

Q. In regards to Article V, what was the company’s 
position? A. Well, Article V, Section 1, they did not 
agree to. 

Q. What was that? A. They did not agree to Article V, 

Section 1. They did not agree to Article V, Section 
53 2-A, 2-B, Section 3, Section 4, they agreed to, and 

Section 4, Subparagraph (1), they agreed to. Sub- 
paragraph (2) they did not agree to. Section 4, Subpara- 
graph (2) (b) and (2) (¢), they did agree to. Section 5 
they did not agree to. Section 6 they did agree to. The 
second paragraph of Section 6 they did not agree to. The 
third paragraph of Section 6 they did agree to. 

Q. Do you know, answer only if you know, what the 
company was paying as a shift differential at that time? 
A. Mick told me that they were already paying five cents 
an hourly shift differential. 

Q. Therefore, the first paragraph of Section 6 that the 
company agreed to was already in effect? A. Yes, it 
would bring about no change in the present operation. 

Q. And is that true of the third paragraph of Section 6? 
A. The third paragraph of Section 6, they were not now 
doing, and they would not agree to do it. 

Q. In Article VI, what was the company’s position? A. 
Article VI they agreed to Section 1. Thev did not agree 
to Section 2. They agreed to Section 3-A and 3-B. 

Q. In regards to Article VII, what was the company’s 
position? A. Article VII, Section 1-A, they agreed to; 1-B 
they agreed to; Section 2 they did not agree to. 

Q. If you know, did Section 1-A of Article VIT, 
54 would that have changed anything of the existing 

conditions at the company? A. Not to my knowl- 
edge. 

Q. Section 1-B of Article VII. would that have changed 
anything? A. Not to my knowledge. 


s 
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Q. What was the company’s position regarding Article 
VIII? A. Article VIII they did not agree to anything in 
the entire article. 

Trial Examiner: Do you know whether this called for 
a wage increase? 

The Witness: Yes, it would have called for a wage 
increase. 

Q. (By Mr. Loebel) What was the union’s position 
regarding wages, what had you asked for? A. We had 
asked for this company to meet the prevailing wage scale 
in the area, in the food processing industry. 

Q. What was that, in dollars and cents? A. In dollars 
and cents they are in varying amounts. It is spelled out 
in Article VIII of Section 2 of this proposal. 

Trial Examiner: We are talking about 1959 and the 
contract proposal goes back to 1957, which position of it 
are you referring to? 

The Witness: The current wage scales which are spelled 

out in Article VIII, Section 2, as being a contract 
55 year to March 1, 1959. 

Trial Examiner: Those are the wages you are seck- 
ing? 

The Witness: Those would be the wages. Now, in addi- 
tion to those wages spelled out there in Schedule A of 
this proposed contract and in every food processing plant 
in this area that we have under contract, there are three 
mechanical classifications with different scales of wages 
than is spelled out in Section 2 here, which are in different 
amounts, and those are first-class mechanic, second-class 
mechanic, and mechanic’s helper, which are not shown in 
Section 2. 

Q. (By Mr. Loehel) What did you say to Mr. Mick 
regarding wages? A.T stated that we felt that this com- 
pany should meet the prevailing wage pattern, that at 
the present time the contracts were open in the industry 
in this area, that we were asking all other companies to 
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meet a greater wage scale than is contained herein, that 
we had no agreement from any of them at the present time, 
that this was the current scale of wages being paid within 
the industry and that we felt that the company should 
meet this prevailing rate. 
Q. What did Mr. Mick say? A. Mick stated that the 
company was financially unable to meet any wage increases 
and could not agree to meet any wage increases. 
56 Q. Did you say anything further? A. That, once 
again, opened up this question of the company’s 
financial ability and I questioned Mick as to what the 
company’s position would be if an examination of the 
company’s records indicated that his assumption was not 
correct and that the company actually was able to meet 
wage increases, would he agree to mect any wage increase 
back to the—retroactive to February 18th, the date of the 
certification election. He stated, no, that he would not. 
I said, ‘“Would you agree to mect any wage increase as of 
this date.’’? He stated, no, that he would not. I said, 
‘‘Well, I cannot understand your position, you are telling 
us that you cannot meet any increases because of the 
financial position of the company and yet there is no 
eurrent financial information regarding this company. 
Now, what I am asking is, if an investigation of those 
records indicates that vou can meet an increase, even of 
one mill, would you agree now to meet it?’? And his 
answer was no. I pursued the subject further. I said if 
at a later date the records indicate that your company 
could meet any wage increase, would you agree to mect 
it at that time. ‘‘No’’, he said, ‘‘my God, man.’? What 
is your thinking on this subject of wages, how do you 
propose to resolve this subject, and he answered that the 
comnanv’s normal operating season started in September 
or October, that the company might, and he emphasized 
might, might at that time be willing to take another look 
at the wage picture. 


57 Q. Did you say anything further? A. I informed 

him that that was completely unacceptable, that 
we could not postpone something that at the present time 
was an unknown quantity to some later date which wasn’t 
even definite then. 

Q. Would you go through Article VIII there and tell 
us what the company position was on these items? A. Yes, 
I stated that the company refused to agree to the entire 
Article VIII. 

Q. What was the company’s position in regard to 
Article IX? A. Article IX, the company refused to agree 
to the entire article. Now, on Section 4 of Article IX, 
I have an O. K. marked and then I have that scratched 
out and then the word ‘‘no’’ written in. 

Q. Do you know what happened? A. Yes. That Section 
4 prescribes what the federal law prescribes pertaining to 
employees who are inducted or who serve in the Armed 
Forces, and states that as prescribed by the Selective 
Service and Training Act of 1940 as amended employees 
with seniority who are inducted into the Armed Forces 
of the United States shall be entitled to reinstatement 
upon the conclusion of such service and shall retain and 
accumulate seniority during such service. Mick indicated 
to us that he was willing to abide by state and federal 

laws and therefore did not feel it was necessary to 
58 have that provision in the contract and would not 
agree to it. 

Q. Did he agree to any section in Article IX? A. No. 

Q. Article IX is entitled what? A. Beg your pardon. 

Q. Article IX is entitled A. Entitled ‘‘Seniority”’ 
and contains provisions for seniority. 

Q. What was the company’s position regarding Article 
X? A. Article X, which provides for various conditions 
in the plant or in the operation, the company’s position 
on Section 1 of Article X, they would not agree; Section 
2 they did agree to; Section 3 they did not agree to. 

Q. What was the company’s position in regards to Ar- 


ticle XI? A. Article XI they refused to agree to any 
portion of the entire article. 

Q. Did the company state why they were—— A. (Inter- 
rupting) They stated, once again, that it was in their 
opinion a cost item, that the company was financially 
unable to meet any increased costs and would not agree 
to meet any increased cost. I suggested making the et- 
fective date of this clause, which provides health and wel- 
fare coverage to certain employees, not to all of them but 
to certain employees, I suggested to the company that 

we make the effective date of that coverage a later 
59 date than the current time. The company refused 

to agree to the suggestion and would make no 
countersuggestion as to when the clause might become 
effective. 

Q. What was the company’s position in regards to 
Article XII? A. Article XII, the company would agree 
to nothing in the entire article. 


Q. Did they state why? A. Once again, that it was a 
cost item, that they could not agree to increasing any costs 


or any operating costs. 

Q. What was the company’s position in regards to 
Article XIII? A. They refused to agree to any portion 
of the entire article. 

Q. Did they offer any counterproposal in regards to 
Article XIII? A. Article XIII, which provides for vaca- 
tions, no, they did not. 

Q. Article XIV, what was the company’s position? <A. 
Article XIV, they did not agree to that, even though my 
copy does not indicate it here, but we had indicated a 
different effective date, that is, we had suggested a dif- 
ferent effective date, a different termination date than is 
contained in Article XTV as shown here. 

Q. Did the company have any position on Article XTV, 

did they state their position? A. No, T don’t remem- 
60 per that they gave any indication as to what length 
of agreement they were willing to go into. 
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Q. Is that the entire contract? A. That’s the entire 
contract, with the exception of Exhibit A, as it is entitled, 
which indicates the specific wage rates for various jobs. 

Q. What was said after you went through this agree- 
ment, did you say anything after you had gone through 
this entire contract proposal of the union and received 
the company’s answers? <A. Yes. As I stated earlier, what 
we had previously hoped to be able to do was to quickly 
go through the entire agreement, obtain the company’s 
position on the various clauses, and then at the con- 
clusion of that to go back to the clauses in which no agree- 
ment was indicated and attempt to resolve those. How- 
ever, the procedure that was actually followed was that 
we discussed the various clauses as we actually went 
through them, so by the time that we finished this proce- 
dure of going through the contract we had discussed at 
least the majority of the clauses that the company had 
refused to agree to and we had formed a definite opinion 
based on what the company had said during the course of 
the meeting as well as in previous meetings, that the 
company was absolutely refusing to agree to anything 
that would in their opinion create an additional labor 
cost to them, that they were unwilling to agree to any 
method by which those costs could be spread out over a 

period of time for 
61 Q. You told this to the company? A. Yes. 

Mr. Applegate: I don’t believe the witness so did 
testify, Your Honor, I think he said we had formed a 
definite opinion that, and then his answer continued. 

The Witness: Excuse me, if I did, I had formed this 
opinion and we did notify the company of these things. 

Trial Examiner: Of your opinion? 

The Witness: Yes. 

Mr. Applegate: At that time? 

Trial Examiner: On March 27th? 

The Witness: Yes. In other words, at the conclusion of 
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this contract, in going back through the clauses that the 
company had agreed to and the clauses that the company 
had not agreed to, we were no closer together than we had 
been weeks before in the first meeting that we had with 
the company. The company had indicated no change in 
their position on any item that was of any importance in 
this meeting on the 27th and at the conclusion of the 
meeting we indicated to the company that we were hope- 
lessly apart in our opinion, that no indication had been 
given by the company of any desire to arrive at a satis- 
factory agreement, even though we had indicated on 
various clauses a willingness to change the clause in an 
attempt to try and get an agreement from the company 
and that we were hopelessly apart. 
62 Q. (By Mr. Loebel) What did you do then? <A. At 
the conclusion of this meeting I went back to my 
offices and we met with the employees. 

Q. While you were at the meeting, did you have any 
discussion with anyone besides Mr. Mick? A. Oh, yes, I 
consulted with the other union representatives that were 
there during the course of the meeting. 

Q. What did you say and to whom? A. Well, on many 
of these clauses, why, we would have short consultation, 
approximately 4:30, quarter to 5, somewhere in there, I 
advised Andrews to go down to the union hall since the 
people had already been notified of a meeting down there 
that evening. No one was down at the hall. The offices 
had been closed that afternoon. I believe it was Good 
Friday, and I instructed Andrews to go down there and 
open up the hall in the basement for the people so that 
they could sit down and told them that we would be along 
as soon as possible, that we were going to stay with this 
meeting until all hope was resolved of arriving at a 
settlement across the bargaining table. 

Q. What people are you referring to? A. The employees 
working on the day shift for the company. We had 
previously scheduled a meeting for them. 


— 


Q. Did you tell Andrews anything else? A. I indicated 

to him at that time that it didn’t look as though we 

were going to make any progress with this company, 

63 that, however, we were going to stay in the meeting 

as long as it was humanly possible to do so and as 

long as we could see any ray of a change which would 
bring about a satisfactory settlement of an agreement. 

Q. Did any change occur in that meeting? A. No. 
When you say did any change occur, I couldn’t answer 
directly to that. I could answer it this way: that no 
change occurred on the part of the company that would 
indicate to us the company’s willingness to arrive at an 
agreement. 

Q. What did you do then? A. Approximately 6:30 we 
left the meeting, the meeting adjourned. 

Q. Where did you go? A. I went down to the Team- 
sters’ hall. 

Q. Who was there? A. Andrews was there and the em- 
ployees from the day shift, the company’s day shift, and 
some of the employees from the company’s night shift. 

Q. Why were the employees from the night shift there? 
A. The employees from the night shift had been instructed 
that a strike had been called and that a meeting was 
being held in the Teamsters’ hall. 

Q. How were they instructed that a strike had A. 
(Interrupting) They were instructed by Andrews going 

down to the plant. 

64 Q. Who instructed Andrews? A. I did. 

Q. When did you instruct Andrews? A. I conveyed 
that instruction to him through Cotner, who had remained 
in the meeting when Andrews left. 

Trial Examiner: What time did you give that instruc- 
tion to Cotner? 

The Witness: Oh, I would say sometime, I didn’t look 
at my watch, there was no need to, but T would say some- 
time between 5:30, 5:30, 5, somewhere in there. 
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Q. (By Mr. Loebel) Was this when you were still at 
the meeting? A. Yes. 

Q. Did you inform Mr. Mick? A. Yes. 

Q. What did you tell Mr. Mick? A. We told him that 
we were hopelessly apart here, that the only solution we 
had was to call a strike in the hopes that it would en- 
courage the company to sit down to serious bargaining 
with the satisfactory contract being the final conclusion. 
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65 Q. When you came to the meeting of March ee 

had you determined to eall a strike? <A. No, 
we had made preparations to call a strike but Prone was 
certainly no determination in my mind to eall one, and 
that was the reason that we were agreeable to meeting 
in the afternoon with the company, in the hopes that we 
could still resolve this issue and see some change on the 
company’s part. 

Trial Examiner: You said that you gave this instruction 
to Cotner between 5 and 5:30 and you also said something 
about mentioning this to Mick. Now, when was this that 
you mentioned this to Mick, was this after Cotner de- 
parted or what? 

The Witness: I believe it was. 

Trial Examiner: In other words, Mick didn’t know at 
the time what you had said to Cotner? 

The Witness: I didn’t attempt to hide what T said to 
Cotner. 

Trial Examiner: You said it to Cotner openly? 

The Witness: I said it to Cotner. 

Trial Examiner: You made this statement openly? 

The Witness: Yes. 

Trial Examiner: What was your statement? 

The Witness: I told Cotner to go down, T told Andrews 
to put pickets on the plant and to instruct the night crew 

that a strike had been called. 
66 Trial Examiner: Next question. 


Q. (By Mr. Loebel) You informed Mr. Mick that you 
would call a strike. Did you give him any reasons 
why you called that strike? A. Well, certainly, we told 
him that we had been in lengthy negotiations with this 
company over a period of time, that we were only asking 
him to do what every other employer in this food process- 
ing industry was doing in the area, that we could get no 
satisfactory financial information from him, no indication 
that we would ever be able to get it, no indication that 
the company would ever change their position on any of 
these items that they objected to, the fact that the com- 
pany was now attempting to influence the workers by 
direct bargaining with the workers, by having these ob- 
servers present at this meeting, and that the situation was 
getting worse instead of better, that there was no hope 
jn our mind of resolving it without some different pro- 
cedure being followed. 

Q. Did Mr. Mick make any answer? A. The only thing 
that I remember that he answered was that the company 
was willing to continue negotiating, that the company had 
certain principles that they firmly believed in, that the 
company had financial obligations that would not permit 
them to increase their cost, that he had talked to the 
people at the plant that morning, he had asked these ob- 

servers to be present at the meeting in the afternoon 
67 and that he felt that by having these observers 

present they would be able to obtain a clearer pic- 
ture of the negotiations, be able to report back to their 
fellow workers with the idea in mind that the observers 
would convince their fellow workers that the company’s 
position was just. 

Q. How did that meeting conclude? A. Well, we offered 


to arbitrate issues; we offered to change the effective 
date of any and all cost items; we were asked, 
we were told by the company that we were violating 
the law by calling a strike because we had not called 
in the federal mediation, conciliation service. I ex- 


a fs) 


plained to them that we were of the opinion that we were 
not required to call them in. Mick stated that whether 
we were required to or not, we should have. I informed 
him that we were the ones that had filed the dispute 
notice with the federal mediation service, that the company 
had received notice that we had filed those dispute no- 
tices, that the conciliation service was available to either 
party in a dispute, that if he felt that the service should 
have been called in that he was certainly free to have 
called them in, that we were willing to continue meeting 
further into that night with the company, or if he desired 
the services of the conciliation service we were willing 
to meet with them at any time, however, that rather than 
wait for the conciliation service, if he desired a meeting 
with them, rather than wait for them to set up a 
68 mecting, would he meet with us the following day, 
Saturday. Mick said, no, that he had some impor- 
tant matters to take care of on Saturday. I said, ‘Well. 
from our standpoint this is a pretty important matter, 
too,’? that we think should be taken care of as soon as 
possible, when will you be able to meet, and he would give 
no indication of when he would be able to meet. He said, 
“T don’t know.’’ I said, ‘‘Well, we want to inform you 
that we are willing to meet tonight, tomorrow, Sunday, I 
anticipate being out of town the first day or two of next 
week, but we will be available to mect any time after 
that and some representative of the company would be 
able to meet with you on the first part of the week if you 
desire meeting. Can you tell us at this time when you 
can mect again?’’ His answer was, no, that he could not. 
Then I said, ‘‘Well, we would just have to leave it on this 
basis, that when you are available to meet you contact 
us, let us know and we will make suitable arrangements 
for further meetings.”’ 
Q. Subsequently did Mr. Mick contact you? 


* * ° * * * * 
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Q. At the meeting of March 27th, Mr. Farrington, did 

you have discussion, any talk with Mr. Mick in 

69 relation to what he had been doing in the morning? 

A. Yes, we questioned him on what he was—what 

his idea was in calling a meeting of the people, based 
on the information that we had. 

Q. What did Mr. Mick say? A. Mick stated that he 
felt that that was his prerogative to meet with those people 
and to explain to them the company’s position in that 
situation, that he knew of no reason why he should not 
meet with them. 

Q. After the meeting concluded on March 27th, where 
did you go? A. I went to the union hall where the day 
crew and a portion of the night crew had assembled. 

Q. And did you make any remarks? A. Yes. We ex- 
plained fully the company’s position, what had transpired 
in the meeting that afternoon. We reviewed what had 
transpired in previous meetings; we attempted to fully 
explain the situation to the employees and advised them 
of why a strike had been called in accordance with their 
previous instruction. 

Q. What did you say? A. During the course of the 
meeting, you mean, or in regard to that specific point? 

Q. On that point. A. We explained to them the 
70 company’s refusal to submit any current financial 
data 

Mr. Applegate (interrupting): Pardon me, may I inter- 
pose an objection to this testimony if it was outside of 
the presence of any company representative, as it appears 
to be. 

Trial Examiner: Well, it is obvious that it was outside 
the presence of a company representative. On the other 
hand, the Board has regularly received this type of evi- 
dence to show the cause of strike. Accordingly, I will 
overrule the objection. 

A. (Continuing) We explained to them the position that 
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the company had continually taken on cost items, that 
they had constantly and continually and up to the last 
moment of the meeting that afternoon had refused to in- 
crease their labor cost even one mill, whether they could 
do it or whether they couldn’t that they had had these 
observers present in the afternoon mecting to witness the 
proceedings, to report the true picture back to the em- 
ployees, inferring that we were not acting in good faith 
as bargaining agents for these employees, they were at- 
tempting to undermine our position, that even though the 
company had continually refused to agree to a contract 
because of non-cost items when we attempted to get an 
agreement on, or rather because of cost items, when we 
attempted to obtain some kind of an agreement even on 
the non-cost items that we could obtain no agreement on 

those, either, that the situation was hopeless, that 
71 in our opinion the company would not, if we con- 

tinued negotiations for six years, that the company 
did not want a contract. 

Trial Examiner: What happened at the meeting after 
this, if anything? 

The Witness: Well, after this, after discussion, various 
questions, I introduced two of the observers who had been 
present in the afternoon mecting, asked them if they had 
anything to add. 

Trial Examiner: They were the company observers? 

The Witness: Yes, who had been introduced as company 
observers. They were members of the bargaining unit. 
They were present in the evening meeting and I asked 
them if I had given a true picture of the situation to the 
people, if they had anything to add to my comments or 
any objections to the comments that I had made or any 
basis on which to question any of the comments that I 
had made. 

Mr. Applegate: May my objection run through this 
testimony, Your Honor, with reference to questions asked 
observers and their answers? 
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Trial Examiner: Yes. What reply, if any, was made 
by the observers? 

The Witness: They both stated that they felt that I had 
fully covered the situation and fairly covered the situa- 
tion, and that they had nothing to add to it except to agree 

to the explanation that I had given. 
72 Trial Examiner: Next question. 

Q. (By Mr. Loebel) What followed? A. There was 
a discussion or questions asked regarding eligibility for 
strike benefits and things like that, then we proceeded to 
schedule pickets. 

(). Prior to this had you made a picket schedule out? 
A. Oh, no. 

Q. Had you made any plans for a strike? A. None other 
than the preliminary plans that we always make in situa- 
tions like this such as filing dispute notices, obtaining 
strike authorization, having picket signs prepared. 

Trial Examiner: Was the topic of whether you should 
strike or whether you should not strike discussed? 

The Witness: Not at this meeting, no, the employees 
had previously authorized striking. 

Q. (By Mr. Loebel) I gather there was no picket sched- 
ule made out? <A. No, not until this meeting. We made 
one out that evening, or started to make one out. 

Q. Then did pickets go out? A. Yes, pickets were out 
at that time. I think we had one or two people out in 
order to advise the night shift that a strike was in prog- 
ress. 

Trial Examiner: What were the hours of the night shift, 

if you know? 

The Witness: T don’t know. I think they started 

about 4:30, or ordinarily started about 4:30, 5 
o'clock, somewhere in there. 


. * * . a . e 


78 Q. (By Mr. Loebel) Was anything mentioned about 
the strikers? A. Yes. 
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Trial Examiner: This is on April 4? 

Mr. Loebel: On April 4. 

Mr. Applegate: What was the question? 

Trial Examiner: He was being asked whether any- 
79 thing was being said about the strikers on the April 
4 meeting. 

Mr. Applegate: Thank you. 

A. Yes, on the April 4 meeting, during the April 4 
meeting I made a proposal to the company that we would 
call off the strike, we would instruct the people to report 
to work the next work day, which would be April the 6th 
at 8 o’clock in the morning, the usual starting time, that 
the company would provide those people with work, that 
all of the issues under discussion would be submitted to 
an arbitrator, that the company would agree to submit 
their financial records to the arbitrator to enable him to 
determine what their ability would be to meet cost items. 
Mick stated that he would have to obtain legal advice, he 
wasn’t aware of what this reference to arbitration meant, 
the Commissioner explained briefly to him what arbitra- 
tion provided for, Mick refused to accept that offer. 

Trial Examiner: Accept your offer? 

The Witness: Right. 

A. At another time during the course of the meeting 
in discussing the method that the company used in ter- 
minating these people, I asked Mick when the decision 
was made to terminate these people and he, at first, said 
that they made their own decision at the time that they 
walked off the job. 

Trial Examiner: You mean, the employees did? 

The Witness: Right, the employees made their own de- 

cision at the time they walked off the job. 
80 A. (Continuing) In reference to the letters that 
he mailed to them on the 28th I asked if the decision 
had been made Friday evening to send those letters and 
to terminate the people, that would be Friday, March the 
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27th. His answer to that was, ‘‘No, we couldn’t because 
we were meeting here with you.’’ I asked him if he had 
not been in that meeting, what he would have told these 
people if he had been at the plant, what he would have 
told these people, his answer was that he would have told 
them if they walked off the job they would have been ter- 
minated. I then asked when the decision was made to 
send these letters out and his answer was that it was made 
Saturday morning. 

Trial Examiner: Saturday morning the 28th? 

The Witness: The 28th. 

A. (Continuing) ——I asked when the decision was 
made to terminate the people. His answer was that that 
was also made Saturday morning. 

Mr. Applegate: Pardon me. May I inquire if this all 
occurred at the April 4 meeting, is that your testimony? 

The Witness: Yes, I believe that is correct. 

Mr. Applegate: Thank you. 

A. (Continuing) I asked what the letters meant 
when they referred to replacing the people and at that 
point Wilden broke in and stated that the company’s in- 

tent was to terminate the people, that there 
81 shouldn’t have been any doubt in the peoples minds 

when you tell somebody you are replacing them 
that means you are terminating them. We investigated 
that particular aspect of the situation pretty thoroughly 
in our opinion at that meeting and the company did not 
change their position from the statements that I have just 
quoted. 

Q. (By Mr. Loehel) You made reference to a letter, Mr. 
Farrington. 

Mr. Loebel: At this time T would like to ask counsel for 
the respondent if he is willing to stipnlate that this was 
the letter that went out to all the employees? 

The particular letter T handed to the respondent has a 
P. S. on the bottom. The other letters did not have this 
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P. S. only certain letters contained the P. S. on the bottom. 
In all other respects, though, the language would be identi- 
cal to the letter the other employees received. 

Mr. Applegate: I presume this will be the General Coun- 
sel’s Exhibit 4. It is stipulated that General Counsel’s 
Exhibit 4 is a letter which was mailed to all employees 
of the company, except that those employees of the com- 
pany who did not live on rural routes did not have the 
P. S. on it which is contained on Exhibit 4, the reason 
being that all letters were mailed special delivery, except 
there is no special delivery for rural routes and that was 
the reason for the P. S., as I understand it. 

Trial Examiner: Is that agreeable? 
82 Mr. Loebel: Could we stipulate as to the date of the 
mailing? These letters were mailed Saturday night, 
March the 28th was Saturday, and it was mailed Saturday 
evening. 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Mr. Applegate: It may be stipulated that the Board's 
Exhibit 4 is a letter which was mailed with others of the 
same kind, as previously stipulated, to other employees 
on Saturday, March 28, 1959. 

Trial Examiner: Is that agreeable? 

Mr. Loebel: That is agreeable. 

Trial Examiner: It is so stipulated. 

Mr. Loebel: T offer Exhibit 4 into evidence. 

Trial Examiner: It is marked Exhibit 4 and it is re- 
ceived. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 4 for identification and 
received in evidence.) 
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Cross-Examination. 


* * ° . * * * 


103. Q. As I understood your testimony this morning, 
after the Stokely-Van Camp contract was submitted 
to the company as a proposal, the first meeting or bargain- 
ing session occurred on March 7 between representatives 
of the union and representatives of the company, is 
104 that correct? A. I believe that is correct, yes. 
Q. As a result of that session, the company made— 
strike that. 

The company wrote a letter dated March 16, I believe, 
and that letter was submitted to membership meetings on 
March 17 and 18, is that correct? A. I believe so. 

Q. Was there any strike vote taken at those meetings? 
A. I believe there was. 

Q. What was the result of the vote? A. There was the 
necessary two-thirds majority to authorize striking. Now, 
what the actual count was, I don’t know. 


105 Q. (By Mr. Applegate) Was a strike voted at the 
March 17 and 18 meetings? A. Strike action was 
authorized. 

Q. What does that mean? A. It means the membership 
coneerned authorizes striking when it becomes necessary 
in order to obtain whatever their objective may be. 

Q. And a strike is authorized whenever it becomes 
necessary in whose opinion? A. Depends on what action 
is taken. 

Q. Well, who is enabled to decide whether or not a 
strike becomes necessary, the representatives of the Union? 
A. The membership, the strike committee, the executive 
board, the individual, there could be any number of 
people. It depends on what authorization is given. 

Q. What authorization was given, then, at those mect- 
ings, who was authorized to decide whether or not a strike 
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should be called? A. The officials of the organiza- 
106 tion. Now, I retract that. I think you are getting 

way off the track here. The membership authorized 
the calling of a strike, the officials of the organization 
were authorized to set the date and time that the strike 
would be called if and when it became necessary. 

Q. And who are the officials of the organization who 
were given such authority? A. The executive board or 
myself or the business agents, it depends on who would 
be involved. 

Q. The executive board or yourself or the business 
agents? A. They are all officials in one capacity or an- 
other of the organization. 

Q. Could you have called the strike individually and 
set the date and time? A. Not without authorization from 
the membership. 

Q. Well, I mean, after the March 17 or 18 meetings? 
A. Yes. 


114. Q. (By Mr. Applegate) Now, at the March 7 meet- 

ing the company made a proposal, did it not, to the 
union concerning the making available to the union of its 
books and records? A. On March 7? 

Q. Yes. A. I do not recall that they made any pro- 
posal at that time. My recollection of it is that they 
absolutely refused in the March 7 meeting to make finan- 
cial information available that would have been of use 
to us. The question was first-off actually raised, since 
that was our first meeting, of the company’s inability to 


. I think at that meeting the company offered to make 
available to the union its 1957 balance sheet, that 
is correct, is it not? A. I don’t remember that that 
was correct in that meeting. I do not remember 

that the question of the company’s financial ability to 
meet cost items was raised by the company in that meet- 
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ing. Now, to what extent it was explored, I don’t recall 
at the moment. 

Q. Concerning the company’s financial condition, isn’t 
it true that the union requested that a certified public 
accountant, namely, Frame and Whiting’s office be per- 
mitted to audit the company’s records? 

A. I don’t think we made that in the form of a re- 
quest. As I recall it, they were mentioned, as I stated 
this morning, they were mentioned as a possible party 
to conduct an audit. 

Q. They were mentioned by the union as a possible 
party to conduct A. (Interrupting) Yes, from this 
standpoint, that we use that firm ourselves in auditing 
the organization books, and I’m sure that we did indicate 
that I did not feel that I was qualified to audit a com- 
pany’s books, that we would undoubtedly would have to 
call upon someone to assist us in the audit. 

Q. Do you recall 

Mr. Henderson (interrupting): Excuse me. Which meet- 
ing are we talking about now? 

The Witness: The 7th, as I understood. 

Mr. Applegate: March 7. 

116 Mr. Henderson: Thank you. 

Q. (By Mr. Applegate) Is it your recollection that it 
was at that meeting that you suggested the accounting 
firm of Frame and Whiting to make an audit? A. It is 
possible that I mentioned their name in this discussion 
regarding a submission by the company of their finan- 
cial records. 

Q. Do I understand your testimony to be that the com- 
pany refused and persisted in a refusal to permit the 
union to examine its hooks and records? A. Yes, defi- 
nitely, I say definitely. 

Q. And do I understand your testimony to be that the 


company refused to supply the union or any auditor, 
C. P. A. or licensed accountant of the union with any 
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books and records, except for the purpose of substan- 
tiating its 1957 balance sheet? A. You have got a long 
question there, have you not? 

Q. If you don’t understand it, I will reword it. I un- 
derstood you this morning to testify that the only financial 
information the company was willing to give to the union 
was such information as it had, books or records, to sup- 
port its 1957 financial statement or balance sheet which it 
had offered to you. Is that your testimony? A. Yes, 
that was our understanding. 

Q. May I endeavor to refresh your recollection by 

stating my understanding of the conditions upon 
117. _~ which the company was willing to permit the union 

to have full aceess to its books and records, first, 
that the books and records be examined in the union 
office—— 

Mr. Lochel (interrupting): What office? 

Q. (By Mr. Applegate) I beg your pardon, in the com- 


pany office. Do you recall such a condition to union’s 
examination of any books? A. Yes, I believe I stated 
that this morning. 

Q. That was my understanding of your testimony. Two, 
that no information pertaining to whom sales were made 


or from whom purchases were made would be taken out 
of the office? A. There was a stipulation that certain in- 
formation would not be available, and I believe it re- 
ferred to sales and disbursements. 

Q. Do you recall the condition that I just gave to you as 
being one of the conditions imposed by the company? 
A. Well, as I say, the extent that I stated this morning, 
there was a condition that certain information would be 
withheld, and I believe that it pertained to information 
regarding sales and disbursements. 

Trial Examiner: You are talking now about informa- 
tion withheld from you. He is asking you if there wasn’t 
an agreement that certain information not he taken out 
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of the office for the benefit of other people. Is that cor- 
rect? 

Mr. Applegate: That is correct. I am asking him if 
118 the company was not willing to submit its books 

and records to the union in the company office upon 
stipulations including that condition. A. No, I under- 
stood it that whoever was examining the books on behalf 
of the company would not be permitted to see this in- 
formation, it would be withheld from the union or any 
agent that we designated to act in our behalf. 

Trial Examiner: These are sales and production fig- 
ures, is that right, you are talking about sales and pro- 
duction figures? 

The Witness: No, I understood it to be sales and dis- 
bursements. Understand, we were never given this in 
written form, it was read to us and then it was explained 
to us by Mick, and that’s how I gained my impression 
of what it provided for. 

Q. (By Mr. Applegate) May I continue giving it to you 
as my understanding of the basis upon which the company 
was willing to submit its books and records to union ex- 
amination? May I do so completely first and then we'll 
discuss it. First, as I have stated, the books and records 
be examined in the company office. To that, as I under- 
stand it, you agreed. Two, that no information pertain- 
ing to whom sales were made or from whom purchases 
were made would be taken out of the office. Three, that 
any questions concerning any aspect of the statements or 
records would be directed to Mr. James Warnick of the 

Boyd Olafson Company. Four, whatever accountant 
119 the union desires to appoint would be licensed or a 

certified public accountant. Five, any costs arising 
from this audit would be borne by the union. Now, did 
the union, Mr. Farrington, offer to submit all of its 
books—— 

Trial Examiner (interrupting): The union? 
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Q. (By Mr. Applegate—continuing) I beg your pardon, 
the company offer to submit all of its financial records, 
including its books of account, for audit by the union 
upon those conditions? A. No, it was not my understand- 
ing that they were agreeing to do that. 


* * * * * * * 


120 Q. (By Mr. Applegate) Did the union make any 

counter-proposal to the company concerning cost 
items, different from the cost items contained in the 
Stokely-Van Camp contract? A. Yes. 

Q. What was the proposal made by the union which 
was made different from its proposed contract? A. There 
were a number of different solutions discussed during the 
various meetings that we had with the company. Now, 
I ean by memory name you a few, as T have already done 
this morning. We offered to arbitrate the entire issue, 
let an arbitrator decide. We offered to change the ef- 
fective date of all cost items. We offered to make dif- 
ferent cost items effective at different times. We offered 

to adjust our wage demands to fit the company’s 
121 ability to mect wages. We offered to adjust the 

effective date of the wages and the amounts. We 
offered to change the number of holidays. We offered to 
change the vacation schedule. We offered everything 
that I could think of at the time to offer in an attempt 
to obtain some possible solution to this situation. All 
of these things have been suggested during the various 
negotiation meetings. 

Q. What different effective dates were proposed by the 
union? <A. Well, we suggested—I do remember these 
definite dates. Effective date on whatever cost items 
could be met, of February 18, 1959, of March 27, 1959, 
of, I believe, three months from March 27. 

Q. And when did you make such a proposal? A. Oh, 
they were made, as I said, during various negotiating 
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meetings. Some of them were made on March 27 when 
we offered to arbitrate the entire issue. 

Q. Pardon me. Do you mean by your statement that 
you proposed that the contract of the, Stokely-Van Camp 
contract be modified to provide that the effective date for 
the commencement of the wage rates therein contained be 
three months after March 27? A. Yes, that is what I am 
saying. In other words, we were meeting on March 27. 
I asked the employer if the company was able to meet 
any increase as of February 18, March 27 and three 

months from that day, ‘‘Would you agree now that 
122 you would meet it if you were able to meet it at 

that time?’’? And his answer was no to every- 
thing. 

Q. Well, then, your proposal was just a request to the 
company as to whether or not the deferring of the effec- 
tive dates of the commencement of the wage increases 
would be acceptable to the company? A. Well, I don’t 
know how you would consider it. We considered it as a 
proposal on our part in order to resolve a negotiating 
problem. 

Q. Now, did you propose any different wage rates than 
those contained in the Stokely-Van Camp contract to the 
company? A. We certainly did. 

Q. In what manner? A. In the manner that the com- 
pany was able to meet them, in the amounts that the com- 
pany, the financial ability of the company would enable 
them to meet the various wages or the various wages in 
the different jobs. 

Q. In other words, you inquired of the company if they 
could meet a lesser wage rate increase than those con- 
tained in the Stokely-Van Camp contract? A. Right, other 
than those contained in the proposal, and I even made 
the statement at one meeting, I don’t remember which 
one now, that the people that indicated to us in one of 
our meetings with them that they would be willing with- 
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out any further request to adjust this proposal, and 

that I personally would recommend, even though 

they wouldn’t agree, that I would recommend that 
this proposal be adjusted in order to fall within the abil- 
ity of the company to meet it financially. 

Trial Examiner: Approximately when did you make 
this statement? 

The Witness: Oh, I would say in one of the meetings 
on the 21st, 23rd or 26th or 27th. 

Trial Examiner: Of March? 

The Witness: Yes. In other words during the period 
of negotiations prior to the strike. We were looking for 
any possible way to arrive at a solution with this com- 
pany and the only thing that we ever met from the com- 
pany was no. No to everything from the company for 
everything we suggested. 

Q. (By Mr. Applegate) Now, my understanding of your 
testimony this morning was that the union desired the 
company to prove to the union that it could not afford 
a wage inerease? A. That is right. I do not say that 
they could not afford a wage increase. The company was 
taking the position that they could not agree to any cost 
item because they were financially unable to meet in- 
creased costs. We asked the company to substantiate 
that position with proof, which the company continually 
refused to do. But the only thing the company ever of- 
fered was a 1957 balance sheet. 

Q. Isn’t it a fact that the company offered the union 

its 1958 balance sheet as soon as it was prepared 
124 by its auditors and estimated that such prepara- 

tions would be completed in April of 1959? A. T 
ean’t say that they offered a balance sheet. They did, T 
lieve it was in the March 27th meeting, they did indicate 
that a report would be available at the conclusion of the 
1958 audit, which would not be completed until sometime 
after June. In the meantime, they were unwilling to do 
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anything and we were, we were not satisfied and would 
not be satisfied with an auditor’s report unless that re- 
port contained the things that we would feel it should con- 
tain to truly reflect the company’s financial position. 

Q. Isn’t it a fact, Mr. Farrington, that the company 
welcomed an audit of its entire books and records by the 
union for the purpose, among other things, of discovering 
itself whether or not it was in a position to be able to 
afford any wage increase or any additional benefits re- 
quested by the union? A. The company’s answer to us 
was that they absolutely refused to ever submit any of 
their financial records other than this 1957 balance sheet 
to any agent of the union at any time. 

Q. Well, isn’t it a fact that the company offered under 
the conditions that I gave you a short time ago to submit 
all of its books and records to audit by any licensed or 

certified public accountant? A. No, I did not in- 
125. terpret their offer in that manner as being all of 

their books and records and, as I say, that offer 
was never presented to us in written form. It was read by 
Mick and then further elaborated upon by Mick, and that 
is how I obtained my impression of what the company 
was offering. 
131 Q. Do I understand that a strike was fixed to com- 

mence at noon on March 27? A. Not necessarily, no. 

Q. What was the fact concerning that? A. I believe 
that on March 26 I notified the employer, Mick, that there 
was a strong possibility that a work stoppage would occur 
at noon or any time after noon on the following day, but 
no strike was scheduled. 

Q. At the time you notified Mr. Mick of this possibility, 
the union and the company were to meet the following 
morning at 10 o’elock, as I recall, on the 27th? A. No, 
that an agreement had not been reached yet at the time 
that I notified Mick of this, I don’t believe. 
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Q. Well, at any rate, on March 26 you notified Mr. 
Mick that there was a strong possibility of a strike 
132 at noon on March 27, the following day, or shortly 
thereafter, is that correct? A. Yes, I believe that 

is correct. 

Q. Were you not in the cafeteria at noon on March 27 
in order to forestall such a strike? A. We were in the 
cafeteria on March 27 to inform the people of the current 
situation, which was that the 10 o’clock meeting had been 
postponed at the company’s request. The meeting had 
been changed at the company’s request and we were going 
to mect again at 2 o’clock in the afternoon, and we sug- 
gested to the people at noon of that day and at this time 
that no further action be taken toward a strike pending 
the results of this afternoon mecting. 

Q. Had the members been notified on March 26 of the 
possibility of a strike occurring at noon on March 27? A. 
The members had notified us that they were sick and tired 


of the stalling tactics and delays on the part of the com- 
pany. 


. ° ° ° ° * ° 


134 Q. (By Mr. Applegate) Did you or any other union 

representative, to your knowledge, before noon of 
March 27 inform the members of the possibility of a strike 
occurring on noon of March 27? 

Trial Examiner: Hither you did or you did not. 
135. <A. To the best of my recollection, we did. 

Q. (By Mr. Applegate) To the best of your recollec- 
tion, did such notice occur on March 26? A. Such notice 
could have oceurred on March 26. 

Q. Now, there were three observers, whom you have 
named, which attended the March 27 meeting. Were any 
of them members of the union? A. Yes. 

Q. How many? A. Two were active members. 

Q. Was there any request made by yourself or any other 
union representative at the meeting that the three ob- 
servers leave the meeting? <A. Yes. 
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Q. Who made such a request? A. I did. 

Q. To whom did you address it? A. To Mick. 

Q. And what did you ask him? A. I asked that this 
meeting be conducted without the presence of those ob- 
servers. 

Q. To refresh your recollection, is it not a fact that no 
request was made by your or any other union representa- 
tive that the observers leave, but that the only objection 

made by you or any other union representative to 
136 their presence was on the basis that the union also 

should have three observers present? A. No, that is 
not correct at all. 

Q. To further refresh your recollection, did you not 
specifically state at the March 27 meeting that you had 
no objection to the three observers as such, but felt that 
it would be fair if the union had observers present? A. No. 

Q. Do you recall making a statement similar to what I 
have just said? A. TI recall making a statement that we 
objected to the presence of these observers, that, however, 
the situation was acute, that we would not follow the com- 
pany’s suggestion that we adjourn the meeting, that we 
could continue the meeting, but felt that in all fairness to 
the employees that if observers were going to be present, 
the employees should have a chance to select an equal 
number. 

Q. Did any of the observers in any way participate in 
the meeting? A. They were present. 

Trial Examiner: Did they speak? 

The Witness: Yes. they spoke during the course of the 
meeting, during the first part of the meeting. 

Q. (By Mr. Applegate) Who spoke and what was said? 
A. I directed a question to, T believe, Mrs. Hartzell, what 

the question was T don’t remember and I don’t 
137 remember her answer. 

Trial Examiner: Was their participation limited 
to how they happened to be there or did they actually 
get into the discussions between yon and Mr. Mick? 
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The Witness: Did they participate in the negotiations 
as such? 

Trial Examiner: Yes. 

The Witness: Not to my recollection. 

Q. (By Mr. Applegate) Did they interfere in any way 
with the negotiations as such? A. I believe that they did. 

Q. Merely by their presence, is that what you mean? A. 
I believe so, under the circumstances, there would be a 
strong tendency to create such a situation and I explained 
that to him. 

Q. Did you ask any of the observers themselves to leave 
the meeting? A. No, we did not. 

Trial Examiner: Did Mr. Mick offer to withdraw the 
observers? 

The Witness: He did not. The only thing he offered 
was to adjourn the meeting. 

Q. (By Mr. Applegate) Did he offer to supply observers 
selected by the union at any subsequent meeting? A. 

Not under the same circumstances. He offered to 
138 adjourn this meeting, to schedule another mecting 

at some time when anyone who could attend could 
attend on their own time. He refused to compensate any 
observers that the people might select. 

Trial Examiner: You mean the union? 

The Witness: The employees. We had suggested to 
him that if he insisted on having observers present that 
there should be an equal number representing each side, 
and since these observers that the company had introduced 
and brought in and who were to carry back the true 
story—— 

Mr. Loebel (interrupting): You are going beyond the 
question. 

Trial Examiner: He is going beyond the question. 

Mr. Loebel: Could we strike that last part of Mr. Far- 
rington’s answer here? 

Mr. Applegate: Maybe T better listen to his last part 
of his answer. 
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(Answer read.) 

Trial Examiner: The answer may be stricken after 
‘‘cireumstances.”’ 

Q. (By Mr. Applegate) When you say that Mr. Mick 
didn’t offer to supply observers supplied by the union 
under the same circumstances, you mean that he offered 
to supply them at any subsequent meeting, but did not 

offer to have the company pay for them while at- 
139 tending the meeting, is that correct? A. No, that 
is not correct. 

Q. Will you correct me, please? A. The only thing that 
Mick offered to do was to schedule a meeting at a date 
and time when the people who wanted to attend could 
attend on their own time, that he would not supply them. 

Q. Well, he explained, did he not, that pulling three 
more people off the job at that particular time would be 
difficult for the company to do and maintain production? 
A. I believe he made some reference to something like that. 

Q. And he suggested a subsequent meeting between the 
union and the company which would occur at a time when 
the company could permit observers of the union’s choos- 
ing or otherwise to attend a meeting, did he not? A. No, 
he did not. He agreed to schedule another meeting when 
the people could attend on their own time. 


* ° ° ° ° * ° 


144 Redirect Examination. 


Q. (By Mr. Loebel) Did the company indicate to 
145 you when their own audit would be completed on 

their books? A. We have gotten different indica- 
tions from them at different times. The indication that 
they have given to us was that there would be no pos- 
sibility, based on the company’s previous experience with 
the auditing firm that they were dealing with, there would 
be no possibility for a 1958 audit to be completed before 
June or thereafter in 1959. 


— 109 — 


Q. I see— 

Mr. Applegate (interrupting): Pardon me. May I inter- 
rupt you to ask the reporter to read to me your question, 
please? 

(The question was read as follows: 

“Q. Did the company indicate to you when their own 
audit would be completed on their books?”) 

Q. (By Mr. Loebel) Taking official notice, if you will, 
what month this is now, would you tell me what month it 
is now? <A. October. 

Q. Has the company ever offered any statements or re- 
ports to you of their financial condition? A. They have 
not. 

° * ° * * . ° 
150 Q. Did you testify that one of the company’s con- 
ditions to the use of a C. P. A. was that his identity 
be acceptable to the company? A. I believe I stated that 
in answer to one of 

Q. (Interrupting) I so understood you to testify. Again 
to refresh your recollection, did not the company offer to 
submit its books to any licensed public accountant or 

certified public accountant selected by the union? 
151 <A. No, I would say that, and let me once again 

state that we never got this proposal in writing 
from the company, that it was read to us, it was elabo- 
rated on by Mick. My impression was that if the union 
were to agree to select and pay a C. P. A. and agree to 
these other stipulations that he had proposed, that still 
the accountant selected by us would have to be satis- 
factory to the company. 

Q. The accountant A. (Interrupting) It would be 
in their office, in other words, and there would have to 
be somebody acceptable to them to be in their office. 


. e * ° * . ° 


Q. I believe you have already testified that the union 
suggested Frame and Whiting as possible auditors of the 


—110— 


company’s books? A. I would not say that we suggested 
them as possible auditors in the sense that I understand 
your question. 

Q. At least, the union, the possibility exists that the 

union mentioned Frame and Whiting as having been 
152. employed by the union? A. I am sure of that, yes. 

Q. Is there no question but that the office of Frame 
and Whiting as auditors of the company books would be 
acceptable to the company? A. I don’t know, we never 
asked the company, and I don’t know that the company 
ever indicated. 

Q. Concerning the company’s objections to the check- 
off provision in the union security clause, is it not a fact 
that Mr. Mick felt that the employees should handle their 
own funds and their own financial dealings with the union, 
and so stated? <A. I believe he made some reference to 
that in one of the meetings. 


* * . * * ° ° 


156 HERSHEL ANDREWS, 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 


* * ” * * * - 


157 Mr. Loebel: As to this point, would the respondent 
158 be willing to stipulate that the contract proposals 
were left with Mr. Mick on February 24? 

Mr. Applegate: It may be stipulated that the contract 
proposals were left with the respondent on or about Feb- 
ruary 24, 1959. 

Trial Examiner: It is so stipulated. 


161 Q. As a matter of fact, do you know when pay day 
was at the company? <A. Yes. 
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Q. Do you know when they went to get paid? 
162 A. Yes. 
Q. After the strike? <A. Yes. 

Q. What date? A. April Ist. 

Q. Were you at the company on April 1, 19592 A. Yes, 
I was. 

Q. Approximately where were you in relation to the 
company? A. I was on the corner, North Third Avenue 
and D Street. 

Q. Do you know the address of the company? A. It is 
right there on the corner, too. 

Q. Did you have any occasion to talk to the employees? 
A. Yes, I talked to the employees. 

Q. What did you say to the employees? A. A lot of 
the employees had been asking me if they were tempo- 
rarily laid off or if they were terminated or what the 
situation was and I told them this would be a good time 
for them to ask whoever handed the checks out to them 
if they were terminated or just temporarily laid off, if 
they wanted to find out. 


Cross-Examination. 


163. Q. About how many employees were there at the 

meeting at the union hall when you arrived there 
from the bargaining session at the Commercial Hotel on 
March 27, about 4:30? A. I do not know exactly, I would 
say somewhere between thirty-five and forty approxi- 
mately. 

Q. And you just sat around and talked to them because 
there was no other union agent there and you had notified 
them that there would be a meeting at 4:30, as I under- 
stand, you told them that Mr. Farrington would be down 
later? A. That is right. I told them that we hadn’t come 
to any agreement at the meeting and Mr. Farrington 
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wanted to stay as long as possible, as long as there was 

any hope available, he wanted to stay, and that he would 
be down soon, we hope. 

164 Q. Then Mr. Cotner came in shortly after that and 
notified you and the employees that they were on 

strike? A. No, Mr. Cotner came down, I left the meeting 

about 5 o’clock, or five minutes either way, and Mr. Cot- 

ner came down approximately about 5:30 and notified me, 

for me to pick out some pickets and go inside and notify 

the employees. 

Q. That they were on strike? A. Right. 


” * ° ° ° ° e 


166 PEARL VANOVER, 
167 a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 
Trial Examiner: Will you give the reporter your name 
and address? 
The Witness: Pearl Vanover, Yakima Route 1, Box 330. 


Direct Examination. 


Q. (By Mr. Loebel) Did you work for the company? 
A. Yes, I did. 

Q. Do you recall when you started working for the com- 
pany? A. I think June the 7th. 

Q. What year was that? A. 1958. 

Q. Did you work continually? A. No. 

Trial Examiner: What was your job? 

The Witness: I was trimming part of the time, part of 
the time I was taking rocks out off of the belt. 

Q. (By Mr. Loebel) What is the product that was 

168 on the belt? A. Potatoes. 
. Q. Were you in the employ of the company during 
the month of March? A. When we had the strike? 
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Q. Yes. A. Yes, I was. 

Q. What shift do you work? A. Nights. 

Trial Examiner: What were your hours? 

The Witness: From 4 to 1, believe. 

Q. (By Mr. Loebel) On March 27, did you report to 
work? <A. Yes, I did. 

Q. And would that have been at 4 o’clock? A. We 
didn’t start at work, were supposed to. 

Q. Did you start at 4 you say? A. No, they didn’t start 
the crew, I think, until around 5. 

Q. Who didn’t start the crew? A. Mr. Mick. The ma- 
chinery didn’t start. 

Q. That is the reason you didn’t start work? <A. Yes. 

Trial Examiner: You were there at 4 but you waited 
until 5? 

The Witness: Yes, I think it was around 5. 

Q. (By Mr. Loebel) When the machinery started did 
169 you start working? A. Yes, we all started work 
at the same time. 

Q. What happened when you were working on March 
97, did you finish that shift off? A. No, the strike was 
called. 

Q. Who called that? A. Andy, Mr. Andrews. 

Trial Examiner: Is that the gentleman that was just on 
the stand before you? 

The Witness: Yes. 

Q. (By Mr. Loebel) And did he come into the company? 
A. He came into the plant. 

Q. What did he say? A. He said that there was a strike 
on. 

Q. And what did you do? A. We were to report to the 
union hall. 

Q. Who told you to report to the union hall? A. Mr. 
Andrews. 

Q. When? A. When he came up and notified us that 
the strike was on. 
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Trial Examiner: About what time was it that Mr. An- 
drews showed up there, if you remember? 

The Witness: Well, it was between 5 and 6, I can’t tell 
just exactly. 
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170 =. (By Mr. Loebel) Did you have any money coming 
to you after March 27? <A. Yes. 

Q. And did you go back to the company and receive this 
money? A. The following Wednesday. 

Q. Did you get paid by check? 
‘I71 =A. Yes. 

Q. Who gave you your check? A. I don’t know 
his last name, the foreman. 

Q. Would that be Mr. Willden? A. I think so. 

Trial Examiner: Does he usually give you your check? 

The Witness: Sometimes, it depends on who was in the 
office. 

Q. (By Mr. Loebel) Was anything said to Mr. Willden 
at this time? A. I asked him if this meant that we were 
laid off and he said as far as they were concerned, ‘‘As 
far as we are concerned, as long as you are connected with 
the union, the racketeers.”’ 

Q. Was anything else said? A. No, I walked away. 


* * * * ° a e 
Cross-Examination. 


Q. (By Mr. Applegate) Do you remember what time 
172 you got to the union hall, Mrs. Vanover, after you 
left the plant on the 27th when you struck? A. 
When we got to the union hall? 
Q. Yes. A. From the plant? 
Q. Yes. A. Went direct. 
Trial Examiner: About what time did you say it was 
that you got there? 
The Witness: It was between 5 and 6, 
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Trial Examiner: How long does it take to get to the 
plant from the union hall? 

The Witness: It is only about a block and a half. 

Q. (By Mr. Applegate) Just a matter of a couple of 
minutes? A. We got in the car and rode up there, parked 
the car and then got out and went inside. 

Q. Did Mr. Farrington come in later? A. It was later, 
yes. 

Q. About what time did he get there? A. That I can’t 
tell you, I don’t remember. 

Q. Well, was it a matter of a half an hour, or an hour 
later, approximately? A. It could have been, I don’t 
recall. 

Q. And he explained the contract, did he, at that time? 
A. Yes, he read the contract and was explaining about it. 


* * * ° *. ° * 


174. Q. (By Mr. Applegate) Concerning the meeting at 
the union hall after you struck, Mrs. Vanover, and 


Mr. Farrington talked to you, did he tell you that he had 
just come from the bargaining session? <A. Yes. 


Q. When you struck, did you receive a letter from the 
company? A. The following week. 
Q. You live on a rural route I notice. A. But it was 
sent to Box 330 instead of Route 1 and I got mine later. 
Q. You got yours after you had been down after your 
check? A. Yes. 
Q. Were you familiar with similar letters that went to 
other employees? A. I think so. 
Q. The letter notified you, did it not, to return to work 
by Tuesday morning or you would be replaced? 
A. I think so. 


176 ‘Trial Examiner: You went to the plant to get your 
pay check, it was before you had received the letter? 
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The Witness: Yes. 

Q. (By Mr. Applegate) But I understood you to testify 
that you had seen similar letters addressed to other em- 
ployees? A. Some of the girls had gotten letters. 

Q. Which you saw before you went to the plant? A. I 
didn’t read it, they just said that they had gotten letters, 

I just figured that I would get one, but until the 
1i7__—‘ time I got my check I hadn’t received one. 

Q. So, the reason that you asked whether or not you 
had been terminated or laid off was because you had not 
received the letter? A. That is right. 


181 Redirect Examination. 


Q. (By Mr. Loebel) Mrs. Vanover, you said you 
drove down with Mrs. Delaney and Mrs. Connell and her 
daughter? <A. Yes. 

Q. And whose car was it? A. It was her car, Mrs. Con- 


nell. 

Q. And did all of you get out of the car together? A. 
Yes. 

Q. Did you walk over to Dee Willden? A. No, we didn’t 
walk over together, I think they were talking to some of 
the other girls or something, I walked on over and got 
my check. 

Trial Examiner: Did you leave together? 

The Witness: Yes. 

Q. (By Mr. Loebel) You didn’t go up to Dee Willden 
then with A. (Interrupting) I don’t think they were 
with me, they didn’t start with me, I just walked on up 

and got my check. 
182 Q. Were you on the night shift on March 26th, the 
day before the strike? A. Yes. 


* * ° ° * ° * 
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183 MARGARET ZIELKE, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
Direct Examination. 

Q. (By Mr. Loebel) State your name and address, A. 
Margaret Zielke, 1024 Pitcher Street. 

Q. Were you an employee of Yakima Frozen Foods? 
A. Yes. 

Q. Do you recall when you started working for the 
company? A. I started in November 1958. 

Q. Were you working during the month of March? .\. 
1 started to work March the 9th. 

Q. You had been laid off in-between? A. Yes. 

Q. What was your job? A. I was a trimmer. 

Q. What shift did you work? A. Nights. 

Q. Was that nights? A. Nights. 

Q. Did you report to work on March 27th? A. Yes, 
I did. 

Q. What time did the night shift start? A. Oh, I don't 

know the exact time, between 5 and 5:30, 6. 

184  Q. Did you report there earlier? A. Yes. 

Q. And you started work at around—what time did 
you say you started work? A. Between 5:30 and 6, I don't 
know the exact time. 

Q. Did you finish that shift on March 27th? A. No. 

Q. What occurred? A. The strike. 

Q. Who informed you of the strike? A. Hershel An- 
drews. 

Q. What time was that, about? A. About a quarter to 6. 
T couldn’t say—— 

Trial Examiner: What did Andrews say? 

The Witness: He came in the building and said there 
was a strike on. 

Q. (By Mr. Lochel) What did you do after that? A. 
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We took off our aprons and gloves and went outside and 
went to the union hall. 

Q. Why did you go to the union hall? A. He told us to 
report there. 

Q. Did you have any pay coming to you A, (In- 
terrupting) Yes. 

Trial Examiner: Wait ’til he finishes the question be- 

fore you start to answer. 
185 Q. (By Mr. Loebel) Did you go back to receive this 
pav? A. Yes, I did. 

Q. Do you recall when that was, when you went back? 
A. That was in the afternoon, on Wednesday, April the Ist. 

Q. Were you accompanied by anyone? A. Yes, there 
was two other women with me, Opal Tanner and Mrs. 
Goldie Lindburg. 

Q. Who gave you your check? A. Dee Willden. 

Q. Where was he? A. He was on the platform. 

Q. Did you say anything to Mr. Willden? A. T asked 
him if he was—if he was going to work any more. 

Q. What did he say? A. He said we had a full crew. 


* * * . * * * 


(). Have you ever had occasion to speak to Mr. Willden 
after this? A. It was the following Monday and he was 
out in front and I was walking the picket line back and 
forth in front, and he asked me, he said, ‘‘If you drop 
the sign I will give you ten bucks, if you will drop your 

sign and come back to work.”’ 
186 Q. Did you say anything to that? A. I said I 
wouldn’t until he settled the strike. 

Trial Examiner: You asked Mr. Willden for the check, 
did he give it to you right away? 

The Witness: Yes. 

Trial Examiner: Did he have it in his hand? 

The Witness: Yes, he had quite a few of them in his 
hand. 
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Q. (By Mr. Loebel) Were these other ladies you men- 
tioned, Opal Tanner and Goldie Lindburg A, Yes. 
Q. Were they with you? A. Yes. 


* * ” * * * * 


Cross-Examination. 


(. (By Mr. Applegate) Mrs. Zielke, did you get a letter 
from the company, addressed to you and in the same lan- 
guage as the letter I’m showing you addressed to Mrs. 
Dragoo and marked General Counsel’s Exhibit 4? A. You 
mean was this on her? 

Q. Did you get a letter like this? A. Yes. 

Q. When did you receive your letter? A. Ona Saturday 

night about 10, I’d say about 10 o’clock. 
187 Q. It was special delivery, was it? A. Yes, a truck 
delivered it. 

Q. When you got your check from Mr. Willden and you 
said you asked him if we were going to work any more, 


were you then applying for further work, Mrs. Zielke, is 
that what you mean? A. Yes, if he settled the strike. 
Q. If they settled the strike? A. Yes. 


“ « * ” * * . 


Q. (By Mr. Applegate) Would you have returned to 
work at that time, Mrs. Zielke? A. When the strike was 


on? 


Q. Yes. A. No. 
Q. At the time you asked for your check? A. No. 


* * * . ” * * 


188 (. When did you go on picket duty? A. Monday, 
the following Monday. 

Q. And it was then the first day that you were on picket 

duty that you again talked with Mr. Willden? A. Yes. 

Q. And was there anybody else present at the time he 
talked to you then? A. No. 
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Q. About what time was it? A. Well, I went on picket 
duty at 3 o’clock, it was between 3 and 7, I don’t know 
exactly what time. It was in the afternoon. 

Q. Where were you? A. In front, that’s on the north 
side. 

Q. Were there other pickets also on duty? A. Yes, one 
that walks towards the south. 

Q. But there was no one with you at the time you talked 

with Mr. Willden? A. No. 
189 Q. No one that could have overheard the conversa- 
tion? A. No. 

Q. Did he appear to be joking with you or kidding you? 
A. I wouldn’t know. 

Q. Do you know and like Mr. Willden? A. Yes, I have 
nothing against him. 

Q. Is he the type of person who would josh with you, 
let’s say? A. Yes, I suppose he would. 

Q. Were you offended by what he said? A. In a way. 

Q. In other words, if he was joshing with you, you 
didn’t particularly care for it? A. No, I didn’t, because 
he knew I was working. 

Mr. Loebel: I object to the wording of that question. 

Trial Examiner: I will sustain the objection. 

Q. (By Mr. Applegate) Did the conversation continue, 
Mrs. Zielke, between you and Mr. Willden? A. No. 

Q. In other words, it was confined to the remark that 
he made to you about your returning to work, he would 
give you ten dollars if you would drop your sign and re- 
turn to work, and you said you would not while the strike 
was on, or something to that effect, that was the entire 
conversation? A. That’s right. 
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191 PEARL PARKER, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 


Q. (By Mr. Loebel) Would you state your name and 
address? A. Pearl Parker, 1706 Garrett Street, Yakima. 

Q. When were you hired by the company? <A. It was 
in October of °58. 

Q. And were you in the employ of the company dur- 
ing the month of March? A. Yes, I was. 

Q. What shift did you work? A. Nights. 

Q. Did you report to work on March 27th? <A. Yes, 
I did. 

Q. Do you recall what time you reported in to work? 
A. We were supposed to be at work at 4 and I was there 

about twenty to 4, about. 
192 Q. Did you start working that evening? A. Not at 
4 o’clock. 

Q. Did you start working after 4 o’clock? A. Yes. We 
sat in the cafeteria place there until, I think it was a little 
after 5. 

Q. Did you start working after a little after 5? A. Yes. 

Q. Did you work all the way through that shift, then, 
on March 27th? A. No. 

Q. What happened? A. Well, they called a strike. 

Q. Who called the strike? A. Mr. Andrews. 

Q. Do you recall what he said? A. Well, I was at the 
far end of the belt and I thought he said, “Tet’s go”. 

Q. And what did you do? A. TI just went. 

Q. And where did you go? A. To the union hall. 

Q. Who told you to go to the union hall? A. Mr. 
Andrews. 

Q. At that time? A. Yes. 
193 Q. What took place at the union hall? A. Well, the 
union meeting, after a little while. 
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Q. Was Mr. Farrington there? A. Not at the time, no. 

Q. Did he come later? A. Yes, he did. 

Q. Did Mr. Farrington make any comments? A. Oh, he 
said he had been negotiating with Mr. Mick and they 
didn’t come to no kind of an agreement. 

Q. Did he say anything else? A. He just read some 
of the contract and that’s all I know. 

s - * ° * 2 ° 
194. Q. Did you have any pay coming to you? A. Yes, 
I did. 

Q. Did you go back to the company to receive your pay? 
A. Yes. 

Q. Do you recall when that was? A. It was the follow- 
ing Wednesday, I believe. 

Q. Were you with anybody? A. With Jane Stuard. 

Q. Who gave you your check. A. Dee Willden. 

Q. Was anyone else present when you got your check? 
A. Yes, there was quite a few women. 


Q. Did Dee say anything? A. I heard one woman ask 
him if we were through for Mr. Mick and he said, yes, as 
far as he knew now we were. 


197 JANE STUARD, 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination. 

Q. (By Mr. Loebel) Will you state your name and ad- 
dress? A. Jane Stuard, 1710 Garrett. 

Q. Were you in the employ of Yakima Frozen Foods? 
A. Yes. 

Q. Do you recall when you started working? A. I 
started in, sometime in October. 

Q. Were you working during the month of March? A. 
Yes. 


Q. 1959? A. Yes. 

Q. What shift were you on? <A. Night shift. 

Q. Did you report to work on March 27, 19597 A. Yes. 

Q. Do you know what time that was, about? A. 4 
o’clock, I think. 

Q. And did you work that evening? A. No, about five 

minutes. 
198 Q. You say you did work? A. We didn’t start to 
work at 4 o’clock. 

Q. What time did you start working? A. Well, I would 
say it was close to 5. 

Q. The reason you didn’t start working is because the 
machinery wasn’t on? <A. Yes, I suppose that’s what it 
was, they didn’t tell us. 

Q. Who told you to go to work? <A. The floor lady. 

Q. And you did work? A. About five minutes, I think. 

Q. Then what happened? A. Well, then Mr. Andrews 
came in and called the strike. 

Q. What did you do? A. We walked away from the 
belt, went in the lunch room, pulled our aprons off and 
went outside. 

Q. Then what happened? A. Mr. Andrews told us to 
go up to the union hall. 

Q. Did you have any pay coming to you after March 
27th? A. Yes. 

Q. Did you go to receive this pay? A. Yes. 

Q. When was that? A. It was the following Wednes- 

day. 
199 Q. Did you go with anybody? A. Pearl Parker. 
Q. Who gave you 

Mr. Applegate (interrupting): Pardon me, I missed that. 

The Witness: Pearl Parker. 

Q. (By Mr. Locbel) Who gave you your check? A. Dee 
Willden. 

Q. Did Mr. Willden say anything? A. Not to me. 

Q. Did you hear him say anything? <A. Yes. 
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Q. What did he say? A. Well, there was a lady asked 
him if we were through for Mick now and he said as far 
as I know now you are. 

Q. Do you know who that lady was? A. No, I don’t. 

Q. When you received your check were there other 
people there? A. There was Pearl and myself and this 
other lady, and it seems that there was another lady 
standing behind us. That’s all I can remember. 


° ° * ° ss ° s. 
Cross-Examination. 


Q. (By Mr. Applegate) Do you know Mrs. Vanover, 
Mrs. Stuard? A. I didn’t know her at the time. 

Q. Well, she is present in the room this morning. 
200 Was she the person that asked Mr. Willden if—— 
A. (Interrupting) I can’t really say. 

Q. Sort of hazy in your memory? A. Her face does look 
familiar, but I couldn’t say for sure. 

Q. It was something, was it, that didn’t make much of 
an impression on you at the time? A. Did what? 

(). Was it something that didn’t make much of an im- 
pression on you at the time so that you wouldn’t recall 
who asked the question? 

Trial Examiner: Do you understand the question he is 
asking you? 

The Witness: Yes, I think I do. 

A. This lady asked us to go up with her. 

Q. (By Mr. Applegate) Why did she ask you to go up 
with her? A. Because she was going to ask him the ques- 
tion and she wanted us to hear what they had to say. 
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205 MARY PETERSON, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 

Direct Examination. 

Q. (By Mr. Loebel) Would you state your name and 
address, please? A. Mary Peterson, 302 West D Street. 

Q. Were you in the employ of Yakima Frozen Foods? 
A. Yes, sir. 

Q. When were you hired? A. What was it? 

Q. When were you hired? A. I think it was about 752. 

Q. Were you in the employ of the company on March 
27th? A. Yes. 

Q. What shift do you work? A. Day shift. 

Q. Did you work the whole day of March 27th? <A. No, 
I didn’t. I worked until after we had our noon, then I 
went to the Commercial Hotel with Mr. Mick. 

Q. Why did you go to the Commercial Hotel with Mr. 
Mick? A. Because he said he wanted me to. They were 
having a meeting with the union. 

Trial Examiner: He approached you and asked you? 
206 The Witness: Mr. Willden called me in Mick’s office 

and George said he wanted three of us to go down 
and sit in on this meeting. 

Q. (By Mr. Loebel) Did Mr. Mick say what you were 
to do? A. He said we couldn’t take any part in it; he said 
he thought it might sort of keep the tempers down and 
stuff, and we could tell them what had happened at the 
meeting and—— 

Q. (Interrupting) Tell who? A. The women. 

Q. How were you to tell the women what happened? 
A. T suppose just if they asked, you know, tell them, vou 
know, what had taken place. He didn’t say what we were 
supposed to tell them, he just said the truth would come 
out of it. 
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Q. Did you say anything? A. Well, I wanted to go 
home and clean up, I was all greasy, but he said we didn’t 
have time, we had to go right now. 

Q. Did you go? A. Yes, I did. 

Q. And do you recall who was at that meeting? A. Mrs. 
Hartzell and Roberta Dragoo and Mrs. Brown, and Dee 
Willden and George and myself went in George’s car. 

Trial Examiner: There were six of you? 

The Witness: Yes. 

A. (Continuing) And then Farrington, Walter Shaw, 
207 Andrews, and Ralph Cotner, whatever his name is, 
they were there. 

Q. (By Mr. Loebel) And would you tell us what hap- 
pened at that meeting you attended, what was said? A. 
What was said? 

Q. Yes. How did the meeting start? A. Mr. Farring- 
ton objected to us being there, wanted to know why we 
were there. 

Q. And did Mr. Mick say anything? A. He said it 
would probably keep their temper down and we could ob- 
serve, we couldn’t take part in anything, but if we didn’t 
understand something we could ask, you know. 

Q. Was anything further said? A. Well, they discussed 
it for quite a while, why we were there, and Mr. Farring- 
ton didn’t think it was right that Mr. Mick should bring 
in three of his choosing, he would like to have the women 
at the plant or the union choose somebody, and George 
said if he took out three more he would have to close 
down the plant. Farrington said, what is the name, don’t 
these women do anything. He said it wasn’t that, if he 
took out six or more he would have to close down, and 
there was something said about one at a later date. 

Q. What was that last? A. There was something said 

about having a meeting at a later date. 
208 Q. Do you recall who said it? A. I think George 
said if we get more out we will have to have it at 
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a later date when the women can come on their own be- 
cause I can’t have that many out of the plant, and Far- 
rington asked him if we were getting paid for sitting 
there, and he said, yes, and we did get paid. 

Q. Where did you go after this meeting? A. We got 
in the car and went back to the plant and then we were 
supposed to have the union meeting at the hall that eve- 
ning and we went into the car with Alta Hartzell and rode 
to the union hall. 

Q. You were with Alta Hartzell? A. Yes. And I went 
in the union meeting and they refused to let Alta in. 

Q. Who refused? A. The workers. They thought she 
was in quality control and they didn’t think she should 
sit in. This was my understanding, I wasn’t there when 
it was brought up. 

Q. Going back to earlier in the day on March 27th, had 
Mr. Mick talked prior to you about anything? A. He 
talked to the bunch in there. 

Q. He talked to you? A. To the crowd, you know, the 
whole crowd. 

Trial Examiner: What time was this, approximately? 

The Witness: I couldn’t tell you. I imagine along around 

9 o’clock. I don’t know what time it was, I was 
209 only in there part of the time. 

Q. (By Mr. Loebel) Did you hear anything Mr. Mick 
said at that time? A. I heard part of it but I couldn’t 
tell you every word he said. 

Q. Had the employees been called together for this? 
A. Yes, there was supposed to be a talk, I believe, some- 
time before and Mrs. Brown wasn’t there in the morning 
and—I don’t know just how it was, it was so long. 

Trial Examiner: Do you remember what the subject was 
that he discussed? 

The Witness: I’m afraid I couldn’t accurately say to be 
positive. 

Q. (By Mr. Loebel) Do you know any of the substance 
that was said? A. I couldn’t be sure. He had made several 
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speeches, you know, I know he always said he couldn’t 
increase our wages and—but he asked if we wanted some- 
one else to have our problems or the office to handle it, 
you know, our own selves, which we had always done, but 
T couldn’t truthfully, you know, try to tell what he had 
said. 
Q. Did you have any pay coming to you? A. Yes, I did. 
Q. Did you go to receive the pay? A. On Wednesday, 
I believe it was April the Ist, the following 
210 Wednesday. 
Q. Did you go with anyone? A. Yes, Lois Kennedy, 
Hildy Brammel, Gertrude Watkins, Maude Turner and 
myself. 
Q. Did you receive a check? <A. Yes. 
Q. Who gave you your check? A. Dee Willden. 
Q. Was anything said? <A. I said, are we fired, and 
he looked at me and said, you know we wouldn’t fire you, 
Mary, and I said, well, something about it, and he said, 


well, the day side is full but I think there is openings on 
the night, and I said, we have always worked day and you 
know it, and then Gertrude Watkins spoke up and said, 
if we don’t take the night side we are through. And he 
said, you will have to see George about that, and one of 
the other women, I don’t know which one, can we see 
George, and he said, no, George is busy. 


* *. * * ° * « 


214 HELEN EKENBARGER, 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination. 

Trial Examiner: Your name and address? 

The Witness: My name is Helen Ekenbarger and my 
address is 760 North Third Street. 
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Q. (By Mr. Loebel) Were you in the employ of Yakima 
Frozen Foods? A. No, I wasn’t. 

Q. Did you seek employment? A. Yes, I did. 

Q. Do you recall when you went to seek employment? 
A. What was that? 

Q. What date? 

Trial Examiner: When did you try to get a job? 

A. March 28th, on a Saturday. 

Q. (By Mr. Loebel) Who did you go with? A. Victor 

Streeter. 
215  Q. Did you go to the company? A. The company? 
Frozen Foods? 

Q. Yes. A. Yes, I went to see Mr. Mick. 

Q. Did you talk to Mr. Mick? A. Yes. 

Q. What did you say? A. Well, I filled out an appli- 
cation and he asked me if I belonged to a union and I told 
him no, then he said he was on strike, and I asked him 
if I’d get in any kind of trouble, and he said, no, I wouldn’t 


because he was going to get the union legal or otherwise 
and I wouldn’t give him any trouble. 


Q. (By Mr. Loebel) Did you take a job at Yakima 
Frozen Foods? <A. No. 
216 Q. Have you had any further contact with the com- 
pany? A. No. He told me to show up on Monday, 
that I would go to work. I didn’t show up and he said, 
he said something about some letters that he was going 
to send out. He said that if the employees didn’t show 
up by Monday or something like that, that they would 
be through, that they wouldn’t be working for him. 
Trial Examiner: He told you to show up on Monday? 
The Witness: Yes. 
Trial Examiner: Did he say what time? 
The Witness: In the morning, but I didn’t show up. And 
he said about the union tricked up into meeting so they 
could jerk the employees from under him. 
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Mr. Applegate: What was the question? I understood 
the answer. 

Trial Examiner: Apparently it was a continuation of a 
prior answer. 

Mr. Applegate: It seems to me, Your Honor, that we 
have quite a few answers here without any questions. 

The Witness: I said what he said. 

Trial Examiner: You are telling what he said in the 
office? 

The Witness: Yes. 

Trial Examiner: On March 28th? 

The Witness: Yes. 


- * * * * ” * 


Cross-Examination. 


* ” * ° ” * * 


218 Q. (By Mr. Applegate) Do you know whether or 
not you have talked to any union representatives? 


‘A. Yes. I went down to Andy’s office, I don’t know if 
that’s his first name. 
Q. Mr. Hershel Andrews? A. Yes, but I didn’t talk to 
him. I just told him what I heard. 
219 Q. You told him what you heard? A. Yes. 
Q. How did you happen to go to his office? A. My 
brother is a union guy. 
Q. Your brother what? A. Is a union member. 
Q. And he asked you to go to Mr. Andrews’ office? A. 
Yes, because T told him that day what I heard. 


* * * * * * ° 


291) Q. Were there any pickets at the plant when you 
applied for work? A. Yes, there was, when I went 

out there there was. Victor Streeter came and told me 
there was a strike and TI shouldn’t go to work there. Well, 
my folks wouldn’t let me go to work because of the strike. 
Trial Examiner: He was asking yon, I think, if there 
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were pickets at the plant the day that you went to see Mr. 
Mick. 
The Witness: Yes. 
221 Q. (By Mr. Applegate) Then why did you apply, 
Mrs. Ekenbarger, for work if you knew they were 
on strike? A. I didn’t know that until I went in. 

Q. You didn’t see the pickets, then? A. I didn’t pay any 

attention. 
* * * * * * * 
222 Q. Now, do I understand that you filled out a writ- 
ten application? A. Yes. 

Q. And during the time that you were filling out a writ- 
ten application he was talking on the telephone, is that 
right? A. I don’t know when the telephone call came in, 
I just remember him talking on the telephone. 


* ” * * * * ° 


223 Q. How long did the telephone conversation that 
Mr. Mick had, what period of time did it cover? 


A. Let’s see. 

Q. Was it short or long? A. In between, I guess. 

Q. Were you writing when he was talking on the 
224 phone? A. I don’t think so, I’m not too sure. No, 

he wasn’t talking on the telephone when I was 
writing, I think it was after. 

Q. How did it happen that you waited until he talked 
on the telephone? A. I don’t know, let me see. Will you 
ask that again? 

Q. Certainly. You said you thought that he talked on 
the telephone after vou filled out the application. Is that 
right? A. He was talking on the telephone when Victor 
Streeter came in. 

Q. Vietor Streeter? A. Yes, 

Q. And he is the person that yon went with? A. Yes. 

0. And who was he? A. Victor Streeter? 

Q. Does he work at Yakima Frozen Foods? A. No, he 
does not. He just took me there. 
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Trial Examiner: Did he fill out an application? 
The Witness: No. 
Trial Examiner: Was he there all the time you were 
there? 
The Witness: No, he came to get me. 
Trial Examiner: He took you there and left you there 
and then he came back for you. Is that right? 
The Witness: Yes. 
225 Trial Examiner: Is he a relative of yours? 
The Witness: Yes, he is. 
Q. (By Mr. Applegate) Is he your brother? A. Yes. 
Q. How long were you in the office all together? A. 
About ten or fifteen minutes, it wasn’t too long. 
Trial Examiner: Do you remember whether Mr. Mick 
made the call himself or whether the call came in for him? 
The Witness: I don’t think the phone rang at the time, 
so he must have made the call. 


” * * * * * ° 


226 Q. Now, you were, when you went in, you were 
asked to fill out an application blank? A. Yes. 
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Q. (By Mr. Applegate) The first thing that happened 
was that you filled out the application blank, which took 
you a minute or two? A. Yes. 

Q. Now, why after that did you remain in the office? 
297 ~=A. Well, then he said about the strike being on 

and then asked me if I would get in any trouble and 
he said I would not because the union could not come on 
his property. 

Q. He told you that you would not get in any trouble if 
you accepted employment? A. Yes. 

Q. Next Monday? A. Yes. 

Q. Then, was it after that that the telephone rang? 

Trial Examiner: I don’t think she testified that the 
phone did ring. 


Q. (By Mr. Applegate) When did the telephone con- 
versation take place? A. It must have been when I was 
talking to him because he was still on the telephone when 
Victor Streeter came in to get me. 

Q. He was still on the telephone when Victor came in. 
Did you leave when Victor came in? A. Yes. 

Q. Well, then, the telephone conversation must have 
occurred while he was still talking to you? A. Yes. 

Q. Did the telephone ring at that time or while he was 
talking to you did he call somebody? A. I can’t remem- 

ber, it was about 
298 Trial Examiner: If you don’t remember, just say so. 
The Witness: Just a minute, I think I’m pretty sure 
that he called up. 

Q. (By Mr. Applegate) He called up while he was 
talking to you? A. There was a silence, there was a silence 
in-between. 

Q. There was a silence in between what? A. In between 
us talking. 

Q. You mean that he had finished talking to you? <A. 
Yes, he started talking, after he started talking to me, 
he started talking to somebody else about a letter he was 
supposed to send out. 

Q. He started talking to somebody else? 

Trial Examiner: Was this on the phone? 

The Witness: He was talking to the secretary, T think. 

Q. (By Mr. Applegate) Had his conversation with you 
been concluded? A. Yes, that’s when Mr. Victor Streeter 
walked in. 

Q. And that’s when you left immediately? A. Yes, I 
left immediately. I told him I would come back Monday. 

Q. You told him you would come back Monday? A. 
Yes. 


Q. Well, then, it was when Victor Streeter walked 
999 in that the telephone conversation occurred? <A. It 
must have been. 
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Q. It must have been as you were leaving, then, is 
that correct? A. I can’t remember. Anyway, I remember 
there was a telephone conversation at the time. 

Trial Examiner: Do you remember whether he was still 
on the phone at the time you left? 

The Witness: I can’t—must—no, because he got up and 
he started talking to Victor Streeter. 

Trial Examiner: This was when you left, just before you 
left? 

The Witness: Just before I left. 

Q. (By Mr. Applegate) Did you wait in the office for 
Victor to come in? A. Yes. 

Q. I see. 


* * ° * ” * * 


230 THEDA BAXTER, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 


follows: 
Direct Examination. 


Trial Examiner: Give the reporter your name and ad- 
dress. 
The Witness: Theda Baxter, Route 4, Yakima. 
231 +Q. (By Mr. Loebel) Were you working at Yakima 
Frozen Foods? <A. Yes, I was. 
Q. And were you working at Yakima Frozen Foods on 
March 27th? A. Yes, sir. 
Q. What shift do you work? A. I work the day shift 
at that time. 
Q. Did you work that day of March 27th? A. Yes, sir. 
Q. Can you tell us what took place on the day shift 
while you were there? A. Of the 27th? 
Q. Yes. A. Well, we went to work as usual, there was 
a meeting called in the morning. 
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(). Who called this meeting? A. Mr. Mick. 

Q. Do you recall what time that meeting was called? 
A. Only that it was in the morning, I don’t remember 
exactly the time. 

Q. And did Mr. Mick say anything? A. He made a 
speech. 


Q. And can you tell us what he said in this speech? 
A. As nearly as I can recall he started out by saying that 
the company was not in a position to meet the demands 

of the union at that time because of their financial 
232 condition. He said that there had been a previous 

meeting with the union representatives and Mrs. 
Brown took the notes, but he said since that time, the 
time of that meeting, that the union had changed its 
stand, that they wanted the books audited by a union 
representative and he wanted them audited by a public 
accountant, and he mentioned one. He made some re- 
strictions if the books were audited that there was to he 
no information taken from it and that there would be no 
names taken from the books to be used later. He said 
that there was a mecting to be held at 2 o’clock that 
afternoon with the union, there was one scheduled for 10 
but he was unable to mect up. He reaffirmed that he 
was willing to open the books but not to a union repre- 
sentative. 

Q. You said this speech took place in the morning. 
Could it have been around 10 o’clock? A. We were eat- 
ing, it is possible that it could have been, I’m not sure. 

Q. He did mention that he had scheduled a negotiation 
session for that morning? A. Yes. He was unable to 
keep it. 

Q. Because he was speaking to the employees, is that 
right? A. I don’t recall that he gave the reason. 

Q. Did he mention any figures while talking to the em- 
ployees?. A. Yes, he did. He said that the company at 
that time was in round figures, was $58,000 in debt. 
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Q. For what period of time, did he mention a year? 
233 <A. I don’t recall the period of time. He did men- 

tion that they had reduced that indebtedness by 
eleven hundred over—I don’t recall the period of time. 

Mr. Loebel: I want to hand the witness a piece of paper 
with writing on it. 

Q. (By Mr. Loebel) Do you recognize this writing? 
A. Yes, sir. 

Q. Whose writing is this? A. Mine. 

Q. And when did you make this? A. I took notes dur- 
ing the speech. 

Q. And I ask you if you would look at this statement, 
if it refreshes your—read it over. Now, does this refresh 
your recollection as to the figures and for what year? <A. 
No, I don’t know. 

Q. Did Mr. Mick give some figures? A. He gave figures 
and he gave the year but I don’t recall. 

Q. And did he say he was reducing his indebtedness? 
A. Yes. 

Q. Was his indebtedness, his reduction in indebtedness 
hased on the year 1959? A. I don’t know. 

Trial Examiner: Well, did he say he was reducing his 
indebtedness at that time or that he had reduced it 
previously? 

The Witness: He had reduced it previously, I he- 

lieve. 
234 Q. (By Mr. Loehbel) Did he show any records to 
base this statement on? A. He had a paper that 
he read from, part of the speech was read, it wasn’t all 
given. 

Q. Did he say he would make available to the employees, 
records? A. He said that he would make the records 
available to the public. 

Q. To the public or to the employees? A. To the public. 

Q. Did Mr. Mick ask for any questions? A. I believe he 
asked for questions but, as I ean recall, there were none 
asked. 


Q. When Mr. Mick was speaking did I understand you 
to say you were taking notes? <A. Yes, sir. 

Q. Do you take shorthand? A. Yes, sir. 

Q. Did you take account at that time what was said, 
were you writing down what Mr. Mick said at that time? 
A. Yes. 

Q. Did you yourself transcribe your notes then? <A. 
Yos, I did. 

Q. When did you transcribe the notes? A. I tran- 
scribed them the following day. 
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238 GEORGE A. MICK, 
a witness called by and on behalf of the Respond- 
939 ent, being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination. 


Q. (By Mr. Applegate) Will you state your name and 
address?’ A. My name is George A. Mick and I reside at 
4 North Forty-fourth Avenue, Yakima. 

Q. Will you state your relationship, please, to Yakima 
Frozen Foods? 

A. Well, I am the owner and the manager of Yakima 
Frozen Foods Company. I say owner advisedly. It is 
a co-ownership by virtue of the community property laws 
of the state. 


* * * * * ° * 


Q. What is its business? A. Primarily frozen foods. 
We have in the past packed various items and com- 
modities that were produced in Yakima Valley, however, 

since 1957 we have specialized or packed only 
940 frozen French fried potatoes. I should correct that 

a little. There was a very, very small amount of 
apricots that was packed in 1957. 
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Q. Other than that you have specialized in frozen 
French fried potatoes? A. Yes, sir. 

Q. Are there any other comparable business enterprises 
in this area? A. Well, not exactly. There are a very lim- 
ited number of packers of frozen French fried potatoes 
and especially those that are exclusively packers of French 
fried potatoes. There are three other concerns that pack 
potatoes in the State of Washington, namely, Cedargreen 
Pack Corporation, Stokely-Van Camp of Zillah, Wash- 
ington, and Libby MeNiell & Libby of Grandview, Wash- 
ington. 

Q. Do I understand these concerns are different from 
you? A. They are other, they pack a complete line, what 
we call a full line pack. They pack a complete line of 
frozen fruits and vegetables. In two cases, two of the 
three cases, they are not only frozen food packers, they 
are in the canning business as well. 

Trial Examiner: You have answered the question. 

Q. (By Mr. Applegate) Mr. Mick, I would appreciate 
your describing briefly the financial condition of your 

company, particularly with reference to its prin- 
241 cipal creditor, Mr. Bloxom, for the period of time, 

roughly, within a year preceding the time in ques- 
tion. A. Then you mean from the period 1957 on? 

Q. Yes, approximately that period of time. Will you 
describe your financial situation, please? A. Yes. In 
March of 1957 we entered into an agreement with Wash- 
ington Fruit and Produce Company of which Mr. Bloxom 
was the manager, wherein Washington Fruit and Produce 
Company agreed to advance us certain sums of money as 
needed and required to procure and set up the necessary 
equipment with which to pack frozen French fried pota- 
toes. They also agreed to advance ns .approximately 
$200,000 for the production of inventory of potatoes, a 
finished product inventory. 

Q. And subsequent to that period of time, what was 
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the financial experience of the company? A. In return 
for that we gave Mr. Bloxom a mortgage on all of our 
physical assets of personal and business assets. We pro- 
ceeded to produce and pack frozen French fried potatoes 
and immediately ran into a market situation that caused 
us to lose a considerable amount of money. 

Q. Did your financial situation develop to a point where 
it appeared at any time thereafter that you might not be 
able to survive? <A. Yes, it certainly did. 

Q. Will you explain that? 
242 Trial Examiner: And fix the date. 

The Witness: Yes. A. Well, I would say along in 
July or August of 1957 that we experience our business 
adverses and they proceeded to get worse as the fall and 
winter months came on. Mr. Bloxom decided that his 
investment in Yakima Frozen Foods Company was in- 
secure and in turn, well, I would say he convinced me or 
he pressured me in signing 

Mr. Loebel (interrupting): Could you say what he said 
rather than he pressured you, what did he say? A. (Con- 
tinuing) He demanded of me a signed statement turning 
over to him our entire inventory and physical assets to 
liquidate as he saw fit. 

Q. (By Mr. Applegate) Approximately when was this, 
George? A. This was in November, along in November, 
December of 1957. 

Q. Thank you. 

Trial Examiner: Did you do that? 

The Witness: Yes, sir, I did. 

Trial Examiner: I gather he didn’t liquidate? 

The Witness: He proceeded to try to liquidate us, but 
to liquidate the inventory, because there was the greatest 
amount of money involved there, namely, the $200,000 that 
I spoke of, there was approximately another $50,000 in- 

volved that he had loaned me for procurement of 
243 equipment, which totalled to around $250,000. He 
found in trying to liquidate the inventory that he 
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didn’t know as much about marketing of frozen foods and 
particularly potatoes as he thought that he did, at least 
that he wasn’t successful in doing so. 

He entered into an agreement with me whereby we 
would then continue to handle the sales and the disposal 
of the inventory, that we would, however, we would do 
the invoicing for it but we would assign all invoices or 
the payments of all invoices to Washington Fruit and 
Produce Company. Through our experience and with the 
brokerage connections that we had, we proceeded to 
liquidate the inventory, subject to Mr. Bloxom’s dictation 
as to the acceptance of price and so forth. 

Q. (By Mr. Applegate) Over what period of time did 
this extend? A. Well, this extended up to until, right up 
until the fall of 1958 on this inventory that was pro- 
duced in 1957. 

Mr. Loebel: Could T ask this, is this all material, is 
this background coming up to the dates mentioned in the 
complaint? 

Mr. Applegate: This is background of the company. I 
think we are practically into the period now concerning 
which we are here involved. 

Trial Examiner: Ask another question. 

Q. (By Mr. Applegate) Will you now explain, please, 

your financial condition, from the fall of 1958 into 
244. the spring of 1959, the bargaining session period, 

as you best understand it? A. Our financial posi- 
tion? 

Q. Yes. A. T see. Well, since 1957, which is the last, 
the year ending 1957, which statement was taken off on 
June 30, 1958. 

Q. I understand. A. Yes. Our financial statement re- 
fiects a loss greater than our net worth. I have my finan- 
cial statement there on the desk, if you’d care to have 
me refer to it. I will be specific as to dollars and cents. 

Q. Well, I think your statement is sufficient. Your com- 
pany, in your opinion and as best you know, has been los- 
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ing moncy, is that correct? A. We have had periods when 
we have lost money and periods when we have made 
money since then. 

Trial Examiner: Did you get a statement in June of 
1959? 

The Witness: No, we did not, sir. 

Trial Examiner: You had a statement in 1959 covering 
your 1958 operations? 

The Witness: We do not. 

Q. (By Mr. Applegate) Will you explain your answer? 
A. Yes, I will. Operating as we are without working 
capital and under the financial situation that we are 
faced with, it meant that we had to find a new financial 

source of capital for working and operating. We 
245 consequently made arrangements with a man in 
Chicago who has agreed to buy from us and pay 
for as we produce and put into warehouse. We draw a 


warchouse receipt for the merchandise in this man’s name, 


Mr. Frank A. Donnelly of Chicago, Illinois. Against that 
warchouse receipt he advances us 80 per cent of the esti- 
mated market value of it. 

Mr. Henderson: What was that man’s name? 

The Witness: Frank A. Donnelly A. (Continuing) 
Now, our understanding with Mr. Donnelly was, in our 
contract that we entered into with Mr. Donnelly, was 
that when he had eventually sold this merchandise that 
he would account to us for the balance of the 20 per cent, 
that he would deduct any additional costs and charges 
that accrued against this particular lot or sale. Now, to 
answer the question specifically, we have not as yet re- 
ceived a full accounting from Mr. Donnelly for our 1958 
sales. We have made repeated efforts to do so. Our ac- 
eountant has written Mr. Donnelly’s office and Mr. Don- 
nelly’s accountant several times in an effort to try to 
close our 1958 year out for us. 

Trial Examiner: You don’t know yet whether you made 
or lost money in 1958? 
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The Witness: That is correct, sir. Based on the infor- 
mation that we did have our accountant filed a statement, 
an income tax return for us, which had to be done, but it 
was purely on an estimated basis. 

Q. (By Mr. Applegate) Concerning the negotiations 
246 with the union, you were provided, as the union 

has testified, with a contract which we have called 
the Stokely-Van Camp contract on or about February 24, 
1959? A. Yes, sir. 

Q. And after that time you met with the union, I be- 
lieve, union representatives first on March 7th? A. I be- 
lieve that is practically correct, yes. 

Q. At the time of March 7th or at the meeting, did any- 
thing particularly occur except the understanding that 
you would provide the union with a counterproposal to 
the Stokely-Van Camp contract? A. Well, they did pre- 
sent us with a contract and we, I say we, that was myself 
and Mr. Willden and, I believe, Mr. Harris, who was with 
us at that time, discussed, I would say very briefly the 
contract in this manner that we were concerned with what 
their definitions were of some of the terms of the contract. 
We didn’t get in to diseussing hardly anything about it. 
I was primarily concerned with looking it over later 
privately when T would have a chance to study it and 
determine just what it contained, so, therefore, our con- 
versations, as I recall them, with the union representatives 
was primarily to determine what was meant by this and 
what was meant by that so that we could use that in our 
attempt to interpret the contract. 

Q. At the mecting, was it agreed that you would 
947 provide the union with a letter outlining your pro- 
posals? A. Yes, IT believe that was our agreement. 

Q. And did you do so? A. Yes, sir, I did. 

Q. And is the letter that you wrote the letter in evi- 
dence under date of March 16th? A. Yes, 


i 


Q. (By Mr. Applegate) Your letter of March 16th con- 

tains, does it, your views with reference to the con- 

248 tract as it then existed and with reference to the 

contract clause by clause? <A. Yes, it reflected my 
views and understanding at that particular date, yes. 

Q. Now, after the delivery of the letter to the union— 
by the way, was it mailed? <A. Yes, it was. 

Q. What next happened? A. Well, I believe we were 
contacted by the union agents on March 21st, which my 
notes indicate. 

Q. And do you have in your hand notes transcribed 
from the meeting, and, if so, describe how they were taken 
and who did it. A. Well, on the meetings prior to March 
21st there were no notes taken by our firm of the meeting 
of March 7th, however, at the meeting of March 21st we 
called in Mrs. Brown, our seeretary, to sit with us and 
to take notes on the meeting. Mrs. Brown’s notes are 
her transcription. I might state this, that these here, we 
do not intend to represent these notes as being verbatim 
notes of the entire meeting, however, they are notes of 
parts and sections of that meeting. It was at later meet- 
ings that I asked Mrs. Brown to be sure and take ver- 
batim notes of the entire meeting. 


° * * * « * * 


Q. Will you state, please, what occurred at the 
249 March 21st meeting with the union representatives? 

A. Well, we proceeded to discuss terms and con- 
ditions of this contract that had been presented to us. 


* * = ° . ” * 


Trial Examiner: We will have to proceed in one 

of two ways. If you are offering the minutes of 
the meeting you will have to have it identified by Mrs. 
Brown, who did it; if, on the other hand, he is refreshing 
his recollection from the document and then can testify, 
that’s another matter. 
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Mr. Applegate: I understand, Your Honor. Unfortu- 
nately, Mrs. Brown isn’t here at the moment and—— 

Trial Examiner: I assume it lends itself to receipt of 
the document if it doesn’t have to be supplemented by 
oral testimony and we would move it along that much 
faster. If you were going to develop it anyway through 
the witness, we might as well handle it in this manner. 

Mr. Applegate: We would be glad to offer the docu- 
ment. 

Trial Examiner: Why don’t you have it marked and 
reserve ruling until such time as it is properly identified? 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 1 for identification.) 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Q. Mr. Applegate: Do I understand that General Coun- 
sel is willing to stipulate that Respondent’s identifica- 
tion 1 may be admitted as the transcript of shorthand 

notes taken at the meeting that purports to have 
251 been taken at, namely, the March 21st meeting by 

Mrs. Brown, secretary of the company, and to the 
extent that she took notes at the meeting, it represents 
the occurrence, the occurrences which happened at the 
meeting? 

Mr. Loebel: Yes, we will stipulate that, but it isn’t a 
full account of what occurred. 

Mr. Applegate: That’s true. 

Mr. Henderson: I would think that we would not neces- 
sarily stipulate to the accuracy of her notes. She is not 
a court reporter. 

Mr. Applegate: It might be stipulated that if present 
Mrs. Brown would testify that she took notes at the 
meeting and transcribed them, and Respondent’s identifi- 
eation 1 represents her transcription of the notes she took. 

Trial Examiner: With that understanding, I gather you 
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are offering the exhibit, and there is no objection. Is 
that correct? 

Mr. Loebel: There is no objection. 

Trial Examiner: You are offering it at this time? 

Mr. Applegate: I am. 

Trial Examiner: It is received. 

(The document heretofore marked Respondent’s Ex- 
hibit No. 1 for identification was received in evidence.) 


* * * * ” * * 


252 Q. (By Mr. Applegate) Mr. Mick, when did the next 

meeting oceur between union representatives and 
your company? <A. The next meeting occurred two days 
later on March 23rd. 

Q. Do you have a transcript of any notes which were 
made at that meeting? A. Yes, sir, I have a transcript 
of conversations of what transpired at that meeting. 

Q. Using the transcript of notes taken at the meeting 
to refresh your recollection, will you state what oceurred 
at the meeting? 

* * * - * * * 

253 A. Well, to continue, the main point of issue that 

came up at our preceding meeting was the discus- 
sion of the company’s financial responsibility, and, of 
course, the union had demanded that we turn our books 
over to them or to their auditor. Well, now, before doing 
so and that was one of the purposes for coming back 
again was to determine if we would be willing to do that, 
we told them that inasmuch as it had only been two days 
in-between our two meetings that I hadn’t had an oppor- 
tunity to consult with our attorney on it yet, to seek legal 
counsel on the advisability of doing so, and that we would 
certainly want to do that before turning them over. 


* * * 7” . . * 
954 (The document heretofore marked Respondent’s 
Exhibit No. 2 for identification was received in 
evidence.) 
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Mr. Henderson: May I ask, these were prepared, Mrs. 
Brown took notes, did you say? 

The Witness: Yes. 

Mr. Henderson: Did you personally approve those notes? 

The Witness: I read them over and I don’t read short- 
hand myself or I don’t write shorthand, I rely on Mrs. 
Brown’s statement that she transcribed her notes as she 
took them. 

Mr. Henderson: Did you see that after Mrs. Brown had 
transcribed it and approved it as an accurate transcript? 

The Witness: Did I see at that time that it was typed, 
you mean? 

Mr. Henderson: Yes. 

The Witness: I would say it was generally correct, yes. 

Mr. Henderson: You did look at it? 
255 The Witness: Yes, I read it. 

Q. (By Mr. Applegate) When was the next mecting, 
Mr. Mick, between your company and the union? <A. 
Well, our next meeting was on March 26th. 

Q. And at that meeting did Mrs. Brown make a tran- 
script of the proceedings? A. Yes, she did. 

Q. Do you have such a transcript in your hand? A. 
Yes, sir. 

Mr. Applegate: May I ask that it be marked for identi- 
fication, please? 

(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 3 for identification.) 

Q. (By Mr. Applegate) This represents the transcript 
of the notes taken at the March 26th meeting by Mrs. 
Brown? A. Yes, sir, it does. 

Mr. Applegate: We offer Respondent’s 3. 

Mr. Loebel: I would like to ask 

Q. (By Mr. Loebel) It says that 4:45 p. m. meeting 
started. A. Yes, sir. 

Q. And at 7 p. m. the meeting adjourned? A. Yes, sir. 

Q. Is this the complete account of what occurred? <A. 
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Yes, as far as her notes are taken. I believe she 
256 took complete notes on that, however, I would rather 

that Mrs. Brown answer that if that is complete or 
not, that I’m not able to say. 

Q. (By Mr. Applegate) She may have omitted portions 
that you don’t know of? A. Yes, but I believe it is com- 
plete, myself. 

Q. (By Mr. Loebel) The mecting lasted over two hours 
and this is all that is there, and you think she took every- 
thing down? <A. Yes, I believe she did. 

Q. Well, this one—is Mrs. Brown planning on being 
here later anyway? A. She is on her way here now. 

Mr. Loebel: Well, we won’t object to it with the stipu- 
lation, though, that we be able to ask Mrs. Brown some 
questions on this. 

Mr. Applegate: Certainly. 

Trial Examiner: It is received. 

(The document heretofore marked Respondent’s Ex- 
hibit No. 3 for identification was received in evidence.) 


* * * . . ° * 


259  Q. If you have, will you hand me, please, the tran- 
script of the talks you made to your employees, 
which was transcribed by Mrs. Brown? A. This is the 
talk to the processing crew at 10 o’clock, the 26th, and 
this is the talk to the casing crew on the 26th. 
Trial Examiner: 10 o’clock, that would be in the eve- 


ning? 

The Witness: 10 o’clock p. m., and 10:30 p. m. 

Q. (By Mr. Applegate) And T may also take the tran- 
seript of the talk you made the following morning. <A. 
Yes. 

Mr. Applegate: I ask that all four be marked, please, 
for identification. 

Mr. Henderson: May I suggest that we mark the four, 
A, B,C, D. 
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Mr. Applegate: If that’s agreeable with the Court, it 
260 would be desirable. 
Trial Examiner: All right. 

(Thereupon the documents above referred to were 
marked Respondent’s Exhibits Nos. 4-A through 4-D for 
identification.) 

Mr. Applegate: We offer Respondent’s identifications 
4-A, B, C, and D. 

Trial Examiner: Do you have an objection? 

Mr. Loebel: No objections, except that we may have 
some questions to ask of Mrs. Brown. 

Trial Examiner: All right. I will receive them. 

(The documents heretofore marked Respondent’s Ex- 
hibits Nos. 4-A through 4-D for identification were received 
in evidence.) 

* * * * *- - * 

Q. (By Mr. Applegate) At noon on March 27th, did Mr. 
Farrington visit the plant? A. Yes, sir. 

Q. Did he make any statement to you at that time about 
when a strike would oceur, if so, what was it?) A. Mr. 
Farrington made the statement to me, and when I asked 

him what his purpose was or his business was in the 
261 cafeteria, that he was there to notify the employees 

that the strike was being postponed until 4:30 or so 
that afternoon. 

Q. Did company representatives and union representa- 
tives meet in a bargaining session on that afternoon, March 
27th? A. Yes, sir. 

Q. At what time did the meeting commence? A. The 
meeting began at 2 o’clock p. m., sharp. I would say 
promptly at 2 o’clock or a very few minutes. 


” * *_ * 7 * ° 


262. (The document heretofore marked Respondent’s Ex- 
hibit No. 5 for identification was received in evi- 
dence.) 
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Q. (By Mr. Applegate) Mr. Mick, was a strike called 
and did your employees strike on March 27th? A. Yes, 
sir. 

Q. At approximately what time? A. Well, I wasn’t 

there at the building at the particular moment that 
263. they walked out. We believe it was shortly after the 
second shift started, which was about, it was 5 
o’clock, shortly after 5 o’clock on the afternoon of the 27th. 

Q. Did the strike occur during the afternoon meeting, 
which was attended by yourself and representatives of 
both your company and the union? A. Yes, the strike 
was pulled while we were still in bargaining session, yes. 


Q. And when you finished the session the strike was 


then in existence and the employees had gone? A. That’s 
right. 

Q. Did you do anything to notify your employees of con- 
tinued operation of the business? A. Yes, we wrote the 
employees letters. 

Q. And is the letter which you wrote to your employees 
in evidence, or a copy of it, and the letter in evidence 
is General Counsel’s Exhibit 4, did such a letter go to your 
employees? <A. Yes, sir. 

Q. I notice the P. S. on the letter of Exhibit 4. Will you 
explain to what employees such a letter went? A. We 
went through the employment files and as they appeared 
on our records and in addressing the envelopes for those 
letters we segregated those letters that had a rural route 
or a post office box number as an address and then we 

attached this postscript to those letters that had a 
264 rural route or a box number to them. 

Q. To employees having a Yakima address, did you 
send the letter in any special manner? A. All letters were 
sent, as I recall, by special delivery. 

Q. And your employees having a rural route, you placed 
the P. S., which is on Exhibit 47 A. Yes. 

Q. Will you read the P. S.? A. Because you may not 
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receive this notice in time you may report to work on 
Tuesday, March 31st, at 8 a. m. 


* ~ * ° ” ” * 


Q. Was it necessary that the plant continue operating 
regardless of a strike? A. Well, we certainly felt that it 
was. 
265 Q. Will you state why? A. Well, we had contracts 
and orders that we had to deliver against. That was 
one reason. And these contracts and orders did not in- 
clude a strike clause, that is, in some contracts providing 
that if a strike is in existence that the contract is held 
in obeyance until such time that performance can be con- 
tinued. As I said, our contracts did not include that strike 
clause. Two, we are dealing in a perishable commodity, 
potatoes are considered a fresh fruit and vegetable and 
are considered perishable. And, three, we were late in the 
season of a perishable commodity when shrinkage is start- 
ing to run above normal and we were already in some 
serious problems as far as shrinkage was concerned. 

Q. Did the financial condition of the company also re- 
quire continued operation of the plant? A. Oh, yes, that, 
too, because we were already in a precarious financial situ- 
ation operating by the grace of our creditors, and delay- 
ing the production of perishable commodities would cer- 
tainly add to our loss. We could have sustained a much 
more serious loss had we not operated. 

Q. Were there circumstances in existence at this time, 
Mr. Mick, which made it difficult for you to schedule con- 
tinuous meetings with the union, if so, what were they? 
A. Yes, there were. There were circumstances that made 

it hard and difficult for us to meet over and above 
266 and beyond our regular duties and responsibilities 
in the business and our family. 


* * * * * * * 


268 QQ. Was your plant in full operation at this time? 
A. Yes, sir. 
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Q. I believe you stated A. That was prior to the 
strike. Is that what you are speaking of? 

Q. Yes. A. Yes, sir. 

Q. Mr. Mick, in connection with the three employees who 
attended the March 27th meeting, will you state, please, 
the reason you felt it desirable for their attendance? A. 
I’m sorry, would you repeat it? My mind wasn’t 

Trial Examiner: Read it. 

(Question read.) 

A. On the 26th, as we had mentioned previously, Mr. 
Farrington made an appearance at the plant during the 
noon hour of the 27th. I do not know how he came into 
the plant, but I in walking through the plant noticed that 
he was in the cafeteria or the employees’ rest room section. 
I went in to ask him to state what his business was and 
he immediately became, I would say, belligerent in his 
attitude. 

Mr. Loebel: I object. Could you describe what he said? 

Q. (By Mr. Applegate) Just state what he said and did. 
A. I know he shook his fingers in my face, I know that 
he was extremely angered, and I know that he said some 

things of which it is hard to recall under the heat 
269 of the situation, word for word what was said. 

Trial Examiner: How does this connect up with 
your bringing of three observers? 

The Witness: I concluded after he left the premises 
with a 2 o’clock meeting scheduled and to meet with this 
gentleman and in this agitated frame of mind that he was 
in I didn’t feel that it was conducive to the conduct of 
a bargaining meeting that we would be able to accomplish 
anything in. Accordingly, I consulted with our attorney 
about it over the phone, Mr. Falk, to be specific, and I 
suggested to Mr. Falk that it might be well to take some 
of the employees from the plant to this meeting with us 
in an effort to maintain peace and tranquility and a better 
atmosphere under which to try and conduct the negotia- 
tions. 
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Trial Examiner: You were concerned about the attitude, 
as it were, of Mr. Farrington? 

The Witness: Yes, sir. 

Q. (By Mr. Applegate) State what you did tell the three 
employees whom you asked to attend the meeting. A. 
Well, Mr. Falk approved my, approved such action, we 
thought for a while about who we might consider for such 
a mission or such a responsibility or such a job or assign- 
ment, and I thought we would try and be as fair about 
it as we possibly could. We selected one of the employees 

that had been with us for, one of our oldest em- 
270 ployees had been with us since 1952, Mrs. Mary 

Peterson, we selected an employee who had been 
with us only a short period of time, that was this Roberta 
Dragoo, who had been with us only a relatively short 
period of time. 

Trial Examiner: You say we. 

The Witness: I have a personal habit of speaking in the 
plural pronoun, I did. I also selected Mrs. Alta Hartzell. 
I felt that she was an employee that the rest of the em- 
ployees had a lot of faith and confidence and whose in- 
tegrity has never been in question, either by, I believe, 
her employee associates or by the office, management. 

Trial Examiner: You mentioned that you had this con- 
cern over Mr. Farrington’s attitude. Did you express this 
to any of the three on the committee? 

The Witness: Yes. 

Trial Examiner: To all three? 

The Witness: I didn’t exactly, as I recall, I didn’t state 
it just that way. I felt that—I explained to them that I 
thought that it would be better that they be there, that 
Mr. Farrington was in an irritated frame of mind and it 
would be better if we had somebody there. 

Trial Examiner: You said this to each of the three? 

The Witness: Yes, I did. 

Q. (By Mr. Applegate) The effort was to maintain a 
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more harmonious relationship in the mecting? 
271 +A. Yes, sir. 

Q. And was the same statement or explanation in 
substance made at the meeting? A. Yes, yes; it was. 
There was one other factor, too, that had a bearing on 
influencing me to do this and that was why I questioned 
Mr. Falk on it and that was in one of our conversations 
with Mr. Farrington he had made the statement to me 
that when I asked him that the employees were being in- 
formed about what was going on and what was being done 
that he didn’t necessarily have to inform the employees, 
that he had strike authority and that was it. 

Q. Was your selection of the employees to attend the 
meeting motivated in any way by union membership? 
A. Only that I felt that it was fair that a majority of these 
three be union members. At that time I didn’t know who 
were union members and who were not. 

Q. But you did select two of the three who were union 
members, did you? A. Yes, it turned out that way. 

Q. At the time you didn’t know? A. I didn’t know 
that for sure that any of them—that they were or were 
not union members. 


° . . ° ” . * 


273 Q. (By Mr. Applegate) Mr. Mick, have you at any 
time made the statement to Mr. Farrington in bar- 

gaining sessions or otherwise that you were a right-to- 
work advocate and mentioned the McClellan Committee 
with reference to the union? A. I can emphatically state 
that I have never mentioned that. I believe that the 

Trial Examiner: I think you have answered the ques- 
tion. Let’s proceed in this manner. We will have the wit- 
ness answer the question directly and, then, if counsel 
wants an explanation he will ask for it. 

Mr. Applegate: Thank you. 

Q. (By Mr. Applegate) Have you, Mr. Mick, accused 
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Local 760 or Mr. Farrington of racketeering or embezzle- 
ment? <A. Never, sir. 
Q. Have you ever refused to supply your financial 
274 books and records to the union? A. That we have 
never done, either. 

Q. Have you been willing to supply all of your financial 
books and records to the union, including those presently 
in existence? A. May I go back just one minute, please? 
Your question was did I ever refuse our books and records 
or the financial information, which 

Q. Your financial books and records, was my question. 
A. Yes, we refused to give them our financial books and 
records, yes, we did. 

Q. Have you ever made an unqualified refusal to give 
the union your financial books and records? A. I would 
like to answer it this way, if I could. 

Q. Explain. A. We have refused and repeatedly refused 
to turn over our books and records to the union. How- 
ever, we have never refused to turn our books over to an 
auditor, a certified auditor, or a licensed public accountant, 
to examine. That is, I think, is important. It wasn’t ex- 
actly the way I answered your question when you first 
asked me. I didn’t understand the importance of what 
you were asking. 

Q. Have you at all times been willing to supply your 
financial books and records to a C. P. A.? A. Yes, sir. 

Trial Examiner: Is it a fair statement that you are 
275 unwilling to show any of your books and records 


to union personnel? 

The Witness: Yes, sir, that’s right. 

Trial Examiner: The only people you feel may see them 
are C. P. A.’s or licensed accountants designated by the 
union? 

The Witness: That’s right, or court officials or 

Q. (By Mr. Applegate) Did you agree to provide your 


1958 financial statement to the union when it was pre- 
pared? A. Yes, sir, I did. 

Trial Examiner: To the union or to an accountant? 

The Witness: To the union. I offered the union my 1957 
statement, which they spurned, I mean they wouldn’t ac- 
cept it, and I have nothing to hide. I mean, our statement 
is still available to them. 

Trial Examiner: You are referring the auditor’s report? 

The Witness: Yes. 

Q. (By Mr. Applegate) What you refer to as your own 
auditor’s report? A. Yes, it is audited by a local C. P. A. 
firm in town here. 

Q. And you were and are willing to provide such a re- 
port to the union officials? A. Yes, as it is a report, not 
the books and records. In this report repeated reference 

has been made to the balance sheet. Now, a balance 
276 sheet to me is the first sheet of a financial report, 
it is the summary of the profit and loss statement 
as well as other supporting records in the statement. 
When I say balance sheet, I mean the completed report. 

Trial Examiner: What did your auditor’s report consist 
of? 

The Witness: May I see the 

Mr. Applegate: I hand you your financial statement for 
1957. 

The Witness: The first sheet is a statement of the ex- 
amining auditor as to his personal examination and per- 
sonal opinions of the company. Take up the first two 
sheets. The third sheet is the balance sheet of the firm. 
The third sheet is the income statement or the profit and 
loss statement. The fourth shect is a sales and cost of 
manufacturing, which is a statement of costs of each item 
and the last sheet is an explanation of balance sheet items. 

Trial Examiner: I believe you stated before that that’s 
the most recent document you have, namely, the 1957 
auditor’s report that you received in 1958? 
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The Witness: Yes, taken as—we received it in July, it 
was effective as of June 30th, taken on approximately 
June 30th. 

277 -Q. To get back to the observers again, briefly, Mr. 
Mick, at the meeting on March 27th were they asked 
to leave? A. No, they were never asked to leave. 

Q. Did any of the three observers do or say anything 
at the meeting? A. No, there was no statements made by 
the three observers. I believe there was one question asked 
the observers, which was pretty general. As I recall, it was 
if they were willing to mect that night rather than at a 
later time, rather than at that particular moment. I don’t 
recall other than—but as T recall, there was not one word 
uttered. 

Q. Did Mr. Farrington make any statement about 
whether or not he objected to their presence? A. Yes, he 
objected to their presence. 


” » . * * “ ° 


Q. (By Mr. Applegate) Have you ever stated that you 
would refuse to make any wage increase even if an 
278 audit disclosed the company was justified in doing 
so? A. I believe that the minutes that have been 
entered into evidence here will reflect that we did refuse 
to, we did say no to that question, but it was asked, as I 
recall, with the inference or in relation to the question of 
retroactive, going back retroactively, and to that I was 
opposed, and that was the reason for my no answer. Other 
than that I have—I cannot think of any. 

Q. What was your willingness in connection with any 
wage increase as far as your employees were concerned 
after audit? A. Well, we have always maintained that we 
wanted to pay the prevailing scale of wages while we were 
in the fruit canning industry. In 1957, when we got into 
the potato industry, we also got into financial difficulties 
which precluded the possibilities of our raising wages in 


any manner whatsoever and also that even at the wage 
seale that we were paying that it was higher than the wage 
seale that was paid generally by the potato processing in- 
dustry throughout the United States. 


* * * * * * * 


Q. (By Mr. Applegate) At the March 27th meeting 
did Mr. Farrington make any statement to the ob- 
servers in general at the meeting that the company was 
attempting to bargain directly with the workers by having 
the workers present? A. I don’t believe that he made that 
statement that we were attempting, he just objected to 
them being there. 
Q. On what basis? A. That they were appointed by the 
company and that they hadn’t been appointed by the union. 


° * * * * * * 


283 Cross-Examination. 


Q. (By Mr. Loebel) On March 27th were you operating 


two shifts then? A. Yes, sir. 

Q. And how long had you been operating two shifts? 
A. I believe it was around the first of March. I would have 
to check the records, but I believe it was around the first 
of March that we started the second shift. 


288 Q. You stated that certain financial statement re- 
flected a loss, which statement was that? A. I was 
referring to this one here, the 1957 statement. 

289 . Did you know what vour financial position was 
as regarding the 1958—what you had done? <A. 

What we had done in 1958? 

Q. Yes. A. No, I still don’t actually and accurately I 

still don’t know what we did in 1958. 

Trial Examiner: Ts it possible that you may have made 
money and you don’t know it? 
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The Witness: Judging, to answer your question, judg- 
ing from the only information that I have, which is from 
the tax return that our accountant filed with the Internal 
Revenue Department on our behalf, I would say that it 
was so close that it could be cither way, and I wouldn’t 
het either way. 

Trial Examiner: Meaning by that that you may have 
made a little or lost a little? 

The Witness: Yes. 

Trial Examiner: That’s your estimate? 

The Witness: That is my estimate based on the ac- 
countant’s estimate. 

Q. (By Mr. Loebel) On March 26th you state you had 
agreed to meet with Mr. Farrington at 10 in the morn- 
ing? A. Yes, sir. 

Q. The following day, 27th, I’m sorry. A. Yes, March 
27th at 10 o’clock in the morning, yes. 

Q. And were you addressing your employees that 
290 time, 10 o’clock? A. Yes, and it was for that rea- 

son that we had requested the postponement of the 
meeting. 

Trial Examiner: Requested a postponement of the mect- 
ing so you would have an opportunity to speak to your 
employees. 

Q. (By Mr. Loebel) Did you tell that to the union? 
A. No. 

Q. What information did you pass on to the union? A. 
The only thing that I mentioned, asked Mrs. Brown to do, 
was to relay to Mr. Farrington’s office that it would be 
impossible for us to meet at 10 o’clock and that we would 
like to have the meeting postponed until a later hour, pref- 
erably in the afternoon. 

Trial Examiner: You spoke to the employees that morn- 
ing. Was it after that that you asked the three observers 
to attend the meeting? 

The Witness: Yes, it was. 
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Q. (By Mr. Loebel) Was this a last-ditch effort on 
your part? A. Yes, I considered it that, sir. 


* ” * * ” * * 


292. Q. (By Mr. Loebel) Did Mr. Farrington ever state 

that if the books didn’t indicate the company was 
able to meet the demands that the union accordingly would 
reduce their demands? <A. I believe he made that state- 
ment. 

Q. Meaning taking no increase at all if the books showed 
that? A. Well, no, he didn’t mean it that way, I’m sure. 

Trial Examiner: Confine it to what he said. 

Q. (By Mr. Loebel) Do you recall what Mr. Farrington 
said? A. I believe, if I can recall his words correctly, 
that he stated that if the records indicated that we were 

not in a financial position to sustain any of these 
293 cost items in the contract that he would recommend 

that the contract be written to consider that point, 
that if on the other point the audit indicated that there 
was a financial possibility of the company’s sustaining 
these cost items, then, he was going to insist that these 
cost items be included in the contract. 

Q. Were there any conditions attached to what C. P. A. 
the union could use? A. What C. P. A. that the union 
could use? 

Q. Yes. A. No, no. They volunteered one name once and 
we had never limited to any one particular accountant, no. 

Q. Did you state in a statement, whatever accountant 
the union desires to a point would be approved and would 
he a licensed accountant or C. P. A.? A. Yes, whatever 
the accountant was decided upon would he an approved 
C. P. A. or an approved licensed public accountant. 

Q. Wouldn’t he approved, necessarily, by you? A. That 
wasn’t what T intended. being annroved and recognized, 
a C. P. A. or a licensed public accountant. T’m not too 
anxions to have lieensed public aceanntants do work or 

Trial Examiner: Yon answered it. 
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Q. (By Mr. Loebel) Did you ever give in writing to 
Mr. Farrington these conditions that A. (Interrupt- 
ing) I don’t believe so, and neither did he give us in 

writing any counterproposals, either. 
294  Q. Did you explain the conditions to him orally? 
A. Yes, sir. 

Q. What time was it you said you thought of using 
observers? A. Well, it was after Mr. Farrington left the 
plant and I recall that it was between 12:39 and 1:50, 
because I tried to reach Mr. Falk’s office and Mr. Falk 
was out to lunch, and I was instructed by his secretary 
that he would not be back from lunch until after 1:30, so 
when I talked to Mr. Falk it was some time after 1:30 
because we hastily then selected this group and went to 
the 2 o’clock meeting. 

Q. Had you talked to anyone about using the observers 
prior to this? A. No. It was a decision on the spur of 
the moment. 

Q. Were the observers picked on the spur of the mo- 
ment? A. Yes, with this consideration that I have already 
stated, that TI tried to pick ones that were, as I stated 
before, and the other consideration was if they were em- 
ployees that could be taken out of the production line 
without seriously handicapping the quality factor of our 
production. 

Q. Do you recall saying at the bargaining mecting of 
the 27th, March 27th, that the union couldn’t have any 
observers of their own choosing because it was too much 
on the spur of the moment? A. No, T didn’t say that. What 

T said is actually in the transcript of that mecting, 
295 but T didn’t state that and we never refused to ac- 

cept union appointee members to be added to the 
committee. 

Q. Did you say this to Mr. Farrington: ‘All right, then, 
we suggest we postpone the meeting until a future date 
beeanse T do not feel that we can take them off from our 
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plant on the spur of the moment.’’ A. Yes, sir, that I 
said. : 

Q. Did you suggest postponing that meeting of March 
2ith? A. Yes, if he objected to those members of this ob- 
server panel that was there, if he objected to it, then, 1 
suggested that we postpone the meeting when others 
could be present or when the whole shift or the whole 
crew could be—I offered in the statement there to shut 
the whole plant down so that it could be an open meeting 
for everyone to attend. 

Q. Did you have reason to believe that Mr. Farrington 
would object to the use of observers? A. I don’t know 
what Mr. Farrington would think or do, I have no way 
of knowing. 

Q. Did you instruct these observers to witness and ob- 
serve what went on? A. Yes, to observe what was going 
on. Now, when we say witness, we could speak and wit- 
ness, but I mean I asked them to observe what was 
going on. 

Q. And would they take this information back to the 

employees? A. Well, that was if they decided if 
296 they wanted to. I didn’t instruct them to report 
to anybody on it. 

Q. Did you diseuss this idea of using observers with 
anyone? A. Yes, Mr. Falk. 

Q. Anyone else besides Mr. Falk? A. Only after IT 
talked with Mr. Falk, then T spoke to Mr. Willden about 
it and then we called in these other three—I believe we 
went ont on the floor and talked to them, or he went out 
on the floor and called them in and then we met in our 
office there for a minute or two. 

Trial Examiner: Yon told him to call in after con- 
ferring? 

The Witness: Yes. 
297 Q. (By Mr. Tochel) Did Dee say anything ahout 
using ohservers? A. No, not to my knowledge. 
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Q. Did you tell Dee you had called an attorney on this 
matter? A. I am not sure I told him that, ‘no, I don’t recall 
that I consulted an attorney on it. 

Q. Did Dee tell you if he had talked to Alta Hartzell 
about this? A. I don’t reeall that. Is it in the 

Q. (Interrupting) Reading your statement it says, ‘‘T 
rediscussed with Dee the possibility of talking with Alta 
about this matter.”’ A. Yes, that is what I previously 
stated, that I did talk to Dee about it. 

Q. Did you talk to Alta? A. Yes, we talked with all 
of them. 

Q. When did you talk to Alta? A. Well, I don’t recall, 
but we didn’t have very much time between approximately 
1:30 and 2 o’clock because we still had to be at the 
2 o’clock meeting, and as I recall, we were there promptly, 
in fact, just five minutes or so before the 2 o’clock times, 
so we didn’t have an awfully lot of time to discuss the 
matter at all. It was just a question of ‘‘Are you willing 

to go?’’ And they said, ‘‘Yes,’’ and that was it. 
298 Q. T believe, Mr. Mick, you testified that one of the 

conditions was that the union used a C. P. A. or 
public accountant? A. Yes. 

Q. What do you mean by the word ‘‘approved?”’ A. 
Tt was intended to mean 

Q. (Interrupting) Did yon mean that vou had to ap- 
prove the C. P. A.?, A. No. There are lots of accountants 
that are not necessarily C. P. A.’s, there are a lot of peo- 
ple that are not even licensed publie accountants, so my 
intention was that it would be an approved certified public 
necountant, just as there are authorized Chevrolet dealers 
or recognized authorized people. 

Q. Maybe vou can clear me up just a little hit more. 
In your statement is contained a sentence, ‘“The company 
is willing to submit the books to anv auditor who is quali- 
fied that the union wishes to appoint and we approve to 
andit the hooks.’’ Now, did von have to approve the 
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auditor yourself? A. Well, because they had wanted to 
have their union officials audit the books and we didn’t 
want—we wanted to exclude that possibility. 

Q. Did you make this statement? A. Well, is that the 
one that has been admitted into evidence? 

Q). This hasn’t been admitted into evidence. A. I am 
not sure that I made that statement then. 

Q. Would you look at the signature of this state- 
299 ment on the last page? A. This is the statement 
that you came to my office and took. Is this the one? 

Q. Well, are you stating that I took that statement? 
A. I am asking you, is this the statement that I gave to 
you that you came to my office and asked for? 

Q. No, this is a statement that you mailed to our office. 
A. But this is the one that T gave to you under oath, 
wasn’t it? 

Q. No, I took a statement from you under oath and this 
is what you submitted, A. Yes. Now, what was the date 
that this was taken on? 

Q. You gave us this, Mr. Mick. 

Trial Examiner: Is this something other than the eus- 
tomary affidavit that you are talking about? 

Mr. Loebel: To this extent, Mr. Examiner, T took a 
statement and mailed it to Mr. Mick for his signature. 


He has reworded certain parts of the statement and sub- 


mitted his own statement. T have the unsigned 
Trial Examiner (interrupting): He mailed this to you? 
Mr. Loehel: Then Mr. Mick mailed this. 
A. This is in effect the statement that we gave to you 
that you came over there for. 
Q. (By Mr. Lochel) Did you make changes? A, Yes. 
300 Q. And vou have incorporated the changes in this 
document? A. Yes. 
Q. The statement that T last read, is that contained in 
here? 
Trial Examiner: Do you want to show it to him? 
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Mr. Loebel: Yes, I will. 

A. Well, that is evidently, this is what he was referring 
to, but this is a statement that was—he came—— 

Mr. Applegate (interrupting): You have already ex- 
plained, I believe, the statement which Mr. Loebel has 
pointed out to you in writing, namely, that by ‘‘approved 
auditor’? you meant one that had certain qualifications, 
is that correct? 

The Witness: Yes, that is correct. 

Q. (By Mr. Loebel) Now, so I understand, this appears 
in your statement, Mr. Mick, ‘‘The company is willing to 
submit the books to any auditor who is qualified that the 
union wishes to appoint and we approve to audit the books 
under the foregoing stipulation.’’ Now, is that in your 
statement? A. That is in that statement there, but that 
statement was taken after the strike was called. 


* * * * * * * 


Q. (By Mr. Loebel) You testified that you wrote a letter 


to the employees and that letter is General Counsel’s Ex- 
hibit 4 I believe? A. Yes, sir, I wrote such a letter. 

Q. What time, again, was it that you wrote that 
301 letter? A. What time was it? 


Q. Yes. A. They were written Saturday afternoon 
and they went in the mail that Saturday evening. 

Q. Did certain letters have a P. S. attached? A. Yes, 
sir. 

Q. I believe you read 

Mr. Loebel: Could the witness be handed that letter? 
I don’t have one. 

A. Here it is here, this is the exhibit itself. 

Q. (By Mr. Loehel) What does that P. S. say? A. It 
says, ‘‘Because you may not receive this notice in time 
vou may report for work on Tuesday, March 31 at 8 o’clock 
a. m.”’ 

Q. Could the employees that received the letter without 
the P. S. attached, could they report to work later? A. 
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No, because they were, it was possible for them to report 
by 8 a. m. because of the fact that the letters were de- 
livered to them by special delivery, in fact, we had calls 
by 10 o’clock that night acknowledging receipt of the let- 
ters. 

Q. So, if they didn’t come back by 8 o’clock Monday 
morning they were done? A. We knew then that they 
did not intend to report for work. 

Q. What did you do then, terminate them? A. We 
would have to take steps for replacements for them. 

Q. Could they have come back to work after that 
302 time? A. Oh, yes, and some did. 

Q. Were you at the company on April 1, 1959, 
Wednesday, April 1, 1959? A. April the Ist, 1959? J 
don’t know what the signature is. 

Q. That was pay day. A. Yes, I was. 

Q. Did many of the employees come to receive their pay, 
do you know? A. Some did, yes, some came into the 
office directly, first one or two came in. 

Q. Do you recall who they were? A. No, I don’t recall 
exactly who they were, I know they came into the office. 
Our office quarters are very small as has been stated. 

Q. Did you see these people who came in? A. I heard 
most of what transpired, I overheard because I was in my 
office and they were out in the outer office, and when the 
question came up I overheard the question, I stepped to 
the door between the two offices and explained, clarified 
what the situation was. Who it was I do not know, I do 
not recall exactly. 

Q. What did you tell these employees, or what did they 
ask, did they ask anything? A. Yes, they asked if they 

had been discharged or if they had been fired, and 
203. we stated no, that they had not been fired, that they 

would be replaced or had been replaced because we 
had in effect started to work again. 

Q. Did you say, ‘‘No, you have not been discharged, we 
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have replaced you.’’? A. Yes, I could have possibly 
phrased it that way, I am not certain just exactly how 
it was, it was sometime ago and—— 

Q. (Interrupting) Let me see if I can refresh your recol- 
lection to this extent. Did you tell them, ‘‘We have re- 
placed you.’’? A. It is possible that it could have been 
phrased that way, yes. 

Q. Did other employees come and ask for their checks? 
A. Yes, Iam sure they did. 

Q. Did you talk to Mr. Willden about this? A. Yes, I 
did. When we could see what was developing, there were 
several employees that came into the office first and they 
all came in with the same question which typed it as being 
identical with all of them, and we observed Mr. Andres 
outside on the corner, as has been stated in testimony 
previously, and it was evident that there was somebody 
behind all of these same questions, so I instrueted—— 

Q. (Interrupting) I would, at this time, move to strike 
all of the preliminary things, but now you are coming to 
the answer so I will withdraw my motion to strike. <A. 

(Continuing) so, consequently I instructed Mr. 
304  Willden to take the pay checks and go out on the 

dock and to meet the employees out there and in- 
structed him not to say anything other than to this ques- 
tion that they were directing, that he answer them as IT 
did there, and the reason why we—— 

Trial Examiner (Interrupting): You have answered the 
question. In other words, we want your answers as to 
what you said or did, we don’t want your interpretations. 

Q. (By Mr. Loehel) Were you in a position to hear Mr. 
Willden’s answers? A. Not entirely, not entirely, because 
there was a wall between us and the door was closed. 

Q. Did you hear Mr. Willden at all addressing any re- 
marks to employees? A. I am not sure that I can recall 
anything directly that 
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Q. (By Mr. Loebel) Did you instruct Dee to answer, 
“No, you are not discharged, you have been replaced.’’? 
A. TI believe I did. 

Q. And did you hear Dee say, “You are not discharged, 

you have been replaced.’’? A. Well, as I believe I 
205 said before, there is a possibility that I could have 

heard part of their conversation, but to hear all of 
{hem to all of those that came on the dock, no, I did not 
hear all of them that came on the dock. 

Q. Did you hear Mr. Willden say that to some of the 
employees? A. Yes, I could have heard some. 

Q. Did you know which employees you had replaced? 
A. Well, at what particular time? 

Q. As I understand, you instructed Dee to tell any and 
all employees that they had been replaced. <A. All em- 
ployees had been asked to report for work and all had 
failed to report for work, then we assumed they were not 
available for work and did not intend to work, so we pro- 
ceeded to replace them one by one as time went on, even- 
tually by that Friday we had replaced the biggest per- 
centage of them. 

Q. Which Friday? A. The following Friday. 

Q. We are talking about April 1st, the Wednesday. 
A. Not all of them had been, not all of the positions on 
both shifts had been filled. 

Q. Now, answer my question, do you know which em- 
ployees had heen replaced? A. TI thought I answered that. 
Didn’t I? 

Q. Did you know specifically which employees had 
306 been replaced, answer yes or no? A. Most of the 
employees of the day shift then. Is that the way 
you want it? To know their names, no, I don’t know them 


by name, name by name by name. 

Q. Mr. Willden had been instructed to inform all em- 
ployees that they had been replaced? A. Those that came 
and asked for their checks, yes, because that was in effect 
what the letter stated to, would be replaced after 8 o’clock. 


— 168 — 


Q. Had you, in fact, hired replacements for all of the 
employees by Wednesday, April Ist? A. No. For all of 
those that went on strike you are asking? No. 

Trial Examiner: Do we have to get into these names? 

Mr. Loebel: I am not going to get into the names. 

Trial Examiner: I see no need for it. 

Q. (By Mr. Loebel) Did the union ever object to Mrs. 
Brown taking notes at any of the meetings? A. I believe 
there was only one meeting at which her note taking was 
objected to and that was the last meeting that was held 
on May the Ist. 

Q. On May the Ist. <A. Yes. 

Q. Prior to this the union had never objected to Mrs. 
Brown taking notes? <A. No. 


* ” * * . * * 


307 Q. At the bargaining meeting of March 27 in the 
afternoon, didn’t the union, in fact, tell you that 


there was going to be a strike? <A. I believe he stated it 
this way, ‘‘You already have a strike in effect,’’ or as near 
as I ean recall it. It is written in there, it is in the evi- 
dence. 

Q. You weren’t surprised that you were on strike? 
A. Yes, I was. 

Q. Had you been told March 26th that there was going 
to be a strike? A. What surprised me was that they 
would pull a strike while we were still in the bargaining 
session. 

Q. In fact, didn’t you think that as long as you could 
delay the session there wouldn’t be a strike? A. No, but 
I didn’t think that we had completed all of the possible 
points of which there could have been room for agree- 
ment. 

Trial Examiner: What time did the afternoon session 
start that day? 

The Witness: 2 o’clock. 
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Q. (By Mr. Loebel) Did you ever accuse the Team- 
308 sters in general of racketeering and violence? A. 
No, no. 

Q. Did you ever make reference about “Public records 
are full of acts where almost everything has been reported 
to club murder and acid in the face, not to mention beat- 
ings and other forms of violence that the union and union 
agents of the Teamsters Union were involved with.’’? 
A. I believe I stated that. 

Q. Do you know that Mr. Farrington’s union is af- 
filiated with the Teamsters? A. I believe they are, yes, 
sir, and I believe the statement is correct, too. 

Q. This was during the bargaining session? A, The 
record shows that it was. 
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309 Q. (By Mr. Loebel) Do you recall Mr. Farrington 

referring to those observers as a shop committee? 
A. I believe he did, yes, I think he did, appointed by the 
employer or selected by the employer. 


* ° * * * * * 


336 Redirect Examination. 
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338 Trial Examiner: Does your bookkeeper make trial 
balances from time to time? 
The Witness: I believe the only time that I have ever 
seen them do that is just at the time they make up 
339 the statement. That is the only time that I have 
ever seen a trial balance and T think they do that 
purely to determine whether we are in balance before 
they ¢o ahead and complete the statement. 
Trial Examiner: Your wife makes no monthly reports 
of any kind? 
The Witness: The nature of our business is such that 
it makes it rather hard to do that. 


o ° * * e * * 
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Q. May I inquire what personal income you took from 
the business during the year 1958 and 1959? A. Our in- 
come in 1958 was around $75.00 to $80.00 a week as with- 
drawals,.as weekly withdrawals. 

Trial Examiner: This was your personal income? 

The Witness: Yes, for personal living expenses. 

Q. (By Mr. Applegate) Was that all the income you 
took from the business personally? <A. Yes. 

Q. What income did you take from the business in 

1959? A. In 1959 our expenses have been higher 
340 and we have taken a hundred a week. 

Q. That is your personal income from the business 
by salary or otherwise? A. Yes, sir. 

Q. Now, at the—strike that, please. Are any employees 
of yours paid more than your income from the business? 
A. Yes, we have some employees that are paid higher than 
that. 

Q. Higher than you as the owner? A. They draw higher 
weekly checks than that, yes. 

Q. At the time of the March 27 meeting at the Com- 
mercial Hotel, I understood Mr. Farrington to testify that 
he told Mr. Cotner to leave the meeting and go to the 
union offices for the purpose of calling the strike. As- 
suming that I’m correct in my recollection, did such an 
occurrence happen at the meeting? A. I believe it was, 
I believe it did, yes. I know that somebody—they had 
a council and one of them left. Now, if that was Andrews 
or Cotner, I’m not sure, but one of them left. I think 
it was Cotner and I think Andrews came in after the 
meeting had started, as I recall, to the best of my knowl- 
edge, but one did leave then. 


* ad ° a * * = 


341 Q. (By Mr. Applegate) I believe you stated that 
vou mailed your letters to your employees the fol- 
lowing day, on Saturday? <A. Yes. 
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Q. And what was the situation on Monday morning? 
A. As a result of mailing the letters? 

Q. Yes. A. Well, no one reported for work because 
of the receipt of the letters. 

Q. So on Monday morning what was your condition 
with reference to operation of the plant, what did you do? 
A. We had, at approximately 9 o’clock that morning, we 
had four women available for work, none of which were 
people to which we had mailed letters or had been em- 
ployees up prior to that strike time. 

Q. So that at that time the employees to whom you 
had mailed letters, referring to Monday morning at 8 


o’clock for reporting to work, you were then aware that 
they intended not to report to work? A. That’s the 
342 way I interpreted it, that they did not intend to re- 
port to work. 
Trial Examiner: Were these four new people? 
The Witness: Would you like me—one was my wife, 


who had always been employed, worked for the company, 
she was one, and the other one was Mr. Willden’s wife, 
who was a new employee, and the other two women were 
definitely new employees, no, wait, one was definitely a 
new employee and the other one was an employee that 
had been working for us, I believe, a year or so before, 
but not at the time of the strike. 

Trial Examiner: Next question. 

Q. (By Mr. Applegate) What did you do then to put 
your plant in operation? A. We started off with four 
women on the line and as women came in and asked for 
work we put them to work, but we started the line with 
four women. 

Q. Some of your letters to your employees, those on 
rural routes were requested to return to work on Tuesday 
morning, as I recall? A. That is right. 

Q. What was the situation with reference to those em- 
ployees on Tuesday morning? A. Tuesday morning we 
had no response to those letters, cither, none whatsoever. 
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Q. So that by Tuesday morning you were then aware 

that none of your employees to whom you had sent 

343 letters intended to return to work? A. That was 
evident at that time. 

Q. And did you continue to employ persons to put your 
plant in operation? A. Yes, sir, we did, as they came in. 

Q. What was the situation, then, by Wednesday morn- 
ing with reference to the plant’s operation? A. Well, by 
Tuesday afternoon and Wednesday morning we had the 
day shift completely filled. 

Q. The day shift completely filled? <A. Yes. 

Q. And were you in a position, then, at that time to 
accept any more employees or put them to work? A. No, 
not at that particular time, not at that particular moment, 
that particular date. 

Q. Now, was that also true on Wednesday? A. Wednes- 
day, April 1? 

Q. Yes, sir, April 1. A. Yes, sir. 

Q. Your day shift was completely full? A. Yes, sir. 

Q. And did you then have any employment available 
on Wednesday, April 1, for any employees? A. No, we 
had no room for additional employees at that time. 

Q. Did any of the employees who returned to the 
344 plant, who were on strike but who returned for their 
pay checks, did any of those employees, to your 
knowledge, request to return to work? A. No, to my 
knowledge, none of them requested to return to work. 
They called for their pay checks. Is that what you mean? 

Q. Yes. A. No. 

Q. Did any of the striking employees request at a later 
time to return to work, and if so, were they given em- 
ployment? A. Yes, sir, there were some employees that 
requested to return to work. Well, they were re-employed 
then for the night shift that had started. 

Q. At a later date? A. That was at a later date. 

Q. You started your night shift? A. Yes, 
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Trial Examiner: When did you start that? 

The Witness: On Friday. 

Trial Examiner: The 3rd? 

The Witness: Yes, I believe, it would be two days later. 
We started the night shift on Friday night. 


* * * * * * * 


345. Q. Now, my understanding of the case on Wednes- 

day, if my memory serves, was that your plant was 
in operation fully to the extent only that the day shift was 
then completely filled? A. That is right. 

Q. And that on that particular date there was no avail- 
able work for anyone? A. That is correct. 

Q. I don’t mean available, I mean possible. A. Possible. 

Q. So that although there were fewer employees actually 
in your employ at that time than you had previously em- 

ployed because of the fact that you had only the day 
346 shift, the employees who reported for their checks 

on Wednesday to that extent had actually been re- 
placed? A. They had been, yes, actually been replaced. 

Q. Now, in your cross-examination, Mr. Mick, I think 
vou were involved in the question of semantics, but I would 
like to clear it up, if I can, the condition of the company, 
namely, yourself, that your financial books and record he 
examined by an approved C. P. A. or licensed public ac- 
countant, do T understand that the word ‘‘approved’’ as 
you use it means only that he be actually licensed? A. A 
recognized, maybe that word would have been better than 
approved. 

Q. Well, did you intend to indicate by the use of the 
word “approved’’ that you personally desired to exercise 
any right of approval if he were actually a C. P. A. or 
licensed public accountant? A. TI don’t believe so. Now, T 
believe T stated in the reeord— 

Trial Examiner (interrupting): You have answered the 
question. 
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Q. (By Mr. Applegate) At the March 27 mecting, what 
was the objection that Mr. Farrington made to the pres- 
ence of the three observers? A. The only objection that he 
raised was that they had been selected by me or by man- 

agement, that was the only objection he raised. 
347 Q. Well, did he object to their being present as such, 
as observers? A. Apparently not, because we con- 
tinued the meeting and we had offered to discontinue the 
meeting under those conditions that prevailed at that time, 
but he didn’t insist on it, so—— 

Trial Examiner (interrupting): Did he say it was agree- 
able with him that they stay there? 

The Witness: At one time he stated, ‘‘Well, I have no 
objection to the people being here.”’ 

Q. (By Mr. Applegate) Thank you, that is all I want on 
that. His objection, if you can call it that, then, was that 
he wanted other employees selected by the union also in 
attendance? A. That is right. 


* * * * * * * 


351 Recross-Examination. 


Q. (By Mr. Loebel) I think you testified, Mr. Mick, that 
the employees asked to see your financial statement. Is 
that the way you testified? A. We offered them the finan- 
cial statement and we also asked for questions, and as a 
result, I recall a question on the financial statement and 
we offered to post it on the bulletin board. 

Q. You brought the subject up? A. Yes, we offered the 
financial statement; in fact, I had it in my hand. 

Q. Referring to Respondent’s Exhibit 8, this was based 
on your year 1957? A. Yes, sir. 

Q. At that time were you in the business of only process- 

ing potatoes? A. No, we had, as I said, in 1957, as TI 
352 stated in testimony yesterday, there was some apri- 
cots, a limited number of apricots that were packed 
and sold, and I believe there was a limited amount of 
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prunes. Now, we had some sales in 1957 of merchandise 
that was packed previously, but was sold in 1957, therefore, 
became a part of the 1957 statement. 

Q. Didn’t you process apples? A. In 1956, in the fall of 
1956. 

Q. Peaches? A. In 1956. 

Trial Examiner: These were 1957 sales? 

The Witness: 1957 sales of those items that were packed 
in previous seasons. 

Q. (By Mr. Loebel) Do you still handle apricots? A. We 
have completely discontinued all other items other than 


potatoes. 

Q. This, then, doesn’t reflect what your 1959 operations 
were? A. ’59, no, nor the °58. 

Q. Could that have done the union any good, this finan- 
cial statement? A. Yes, I think it could have. 

Q. These other items on there, isn’t that what the proc- 
essors you mentioned, Stokely-Van Camp, don’t they handle 


other things than potatoes? A. Yes, but those were packed 

in the 1956 season, just sales carried over in 1957. 
353 Q. Then this financial statement that you offered to 

the union is relevant as the contract proposals they 
offered to you, you were both talking on the same subject 
matter? A. I believe that the only value that this statement 
would have to the union would be to convince them that 
we were financially bankrupt. 

Q. Were you able to show your creditors any other state- 
ments, later statements that they advanced credit on? A. 
We have never been able to secure bank credit since then. 
We have had to secure private credits since then. But all 
of that has been without benefit of financial statements. 

Trial Examiner: What, if anything, did you show to the 
people who gave you private credit? 

The Witness: The credit that we sought and received 
was credit in the form of advances for inventory costs of 
which the inventory was hypotheeated as collateral to se- 
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eure the classes in the loans. Therefore, they were secured 
in that form rather than as the corporate net worth or the 
company’s net worth, which they didn’t have. 

Trial Examiner: How did you satisfy the inventory to 
the satisfaction of the lender? 

The Witness: We have been in business for a number of 
years. We have always done business on the basis of 
credit. Our suppliers have furnished us with materials. 

We have contracts with the growers whereby the 
354 growers supply us the potatoes that we process and 

then after we have consummated the product and 
turn them into a marketable product, for which we have a 
warchouse receipt as evidence, then we can get our money 
on the basis of the warehouse receipt presented. Then that 
enables us to go back and pay our creditors and the 
growers for the materials that went into production. 

Trial Examiner: Are you saying, and correct me if I’m 
wrong, that you have credit on the basis of your per- 
sonal 

The Witness (interrupting): Personal performance 
record with suppliers that we had always done business 
with. 

Trial Examiner: You demonstrated no records or finan- 
cial documents of any kind? 

The Witness: Not since this statement. 

Trial Examiner: Other than the financial statements? 

The Witness: No, I have from time to time my creditors 
have come in the office, and from time to time I have 
showed them our daily cost sheets, which we keep, we keep 
a daily running cost sheet, and T have showed them that, 
and that is all we have been able to show. But that has not 
been a profit and loss statement or net worth statement. 

Q. (By Mr. Loebel) Did you offer those cost sheets ever 
to the union? A. No, we have never offered them. I 
thought that was immaterial. 


355 Q. (By Mr. Loebel) When did you go back to a two- 
shift operation? A. On Friday. 

Q. On Friday? <A. Yes, sir. 

Q. We had A. (Interrupting) Friday night, to be 
specific. 

Q. That would be April 3? A. Yes. 

Q. Did you hire any employees on April 3? A. I couldn't 
answer that correctly without going to our employment 
records. I doubt it, though. I doubt it, but, as I say, I 
couldn’t be very specific without going to our actual em- 
ployment records. 

Q. Do you remember supplying me with some figures on 
here, on the employees hired, dates and times? 

Trial Examiner: He is asking you if the document he 
handed you consists of the information you supplied to 
him. A. This looks like, it says a list, and I believe 

it is. 
356 QQ. (By Mr. Lochel) Does that document show that 
people were hired on April 1? A. It indicates that 
there was one, two, three, four, five, six hired, yes. 

Q. Well, just answer. Make it short. Was anyone hired 
on April 2? A. One hired. 

Mr. Loebel: May I look at the document? 

Q. (By Mr. Loebel) There was another one hired on this 
page on April 1, is that correct-—I know Mr. Mick didn’t 
look at this page, it is not important—let me then ask were 
there four people hired on April 12 A. There was some 
hired on April 1, apparently. At least. that’s what this 
list shows, and T didn’t prepare that list myself. That T 
don’t know, but that’s what that list shows. 


Q. T believe yon listed seventy employees out on strike? 
A. T don’t reeall that that was the situation, but it sounds 
apnroximately reasonable. 

Q. And on April 1 von have forty-six replacements. an- 
proximately? A. Well, what we had was beeanse of in- 
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experience of the help that was hired. It took more em- 
ployees to do the job. 

Q. And I believe you stated previously that no distine- 

tion was made between your day and night shift, 
357 they were all told they were replaced? A. You mean 
to the employees? 

Q. To the employees coming for their checks? A. Well, 
I personally talked to very few of them. 

Q. You instructed Willden, I believe you said, to tell 
them they had been replaced? A. Yes, that we had a new 
crew. 

Q. And you testified you heard Willden telling em- 
ployees that they had been replaced? A. I don’t recall that. 

Mr. Applegate: I don’t recall that. 

Trial Examiner: If he so testified the record will show it. 

Mr. Loebel: Should I refresh his recollection with the 
witness’ own statement? 

Trial Examiner: If you want to refresh his recollection, 
that’s one thing, it is another thing to get into a hassel as 
to what he testified about. 

Mr. Loebel: A sworn statement. 

Q. (By Mr. Loebel) Didn’t you say, ‘‘T was sitting where 


I could hear Dee when he answered the questions the 
strikers asked. T heard Dee tell them they had not been 
discharged, they had been replaced? A. Is that my signed 
statement under oath? That was the one that was cor- 
rected, wasn’t it, wasn’t that the one that we issued 


a 

258 Trial Examiner (interrupting): Don’t ask questions. 
Q. (By Mr. Loebel) Ts this your signature? A. Yes, 

that’s my signature. 

Trial Examiner: If you want to adopt or reject a par- 
ticular statement, direct his attention to a particular para- 
graph and ask whether or not that is the fact. 

Mr. Loebel: T am now pointing to this sentence that I had 
read previously, which is on the last page of a sworn state- 
ment signed by Mr. Mick. 
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Mr. Applegate: I don’t understand what you mean by a 
sworn statement, not that I regard it as being important. 

Q. (By Mr. Loebel) Were you put under oath? A. You 
visited us in my home and we made statements under oath, 
as I understood. 

Trial Examiner: He is asking you if you made the state- 
ment that appear in that sheet of paper. 

The Witness: The only reason I am hesitating is because 
he submitted some statements to us and we corrected them. 
Now, if this is the one or not, I am not sure. 

Q. (By Mr. Loehel) Maybe T can clear this up. In the 
investigation of this case did I come back, did I see you 
twice in the investigation? A. Yes, you did. 

Q. This is the second statement you gave? A. I he- 

lieve 
359 Mr. Applegate (interrupting): Stating or asking? 

Q. (By Mr. Locbel) This is the second statement 
you signed? A. I believe, wasn’t it the second one that we 
had corrected and mailed in to you, I forget. 

Q. Look at the date on that document and see if that 
won’t refresh your recollection, and T will show you your 
prior statement, if that will help. 

Trial Examiner: Why don’t you show him the two state- 
ments so he can tell. 

A. This is the one that was corrected. Now, is my state- 
ment in here? 

Q. No, it is in this. 


* * ” ° * ” * 


Trial Examiner: Do you know the sequence of those two 
statements that he has in his hand? 

The Witness: No, IT don’t know. 

Mr. Loecbel: IT am showing now to the witness a state- 
ment, a typed statement, not on legal sized paper, it is not 
dated, but it is signed, handwritten, George A. Mick, 
Owner-Manager. 
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Q. (By Mr. Loebel) Did you send in a statement? A. 
Yes. 
Q. That is your signature? A. Yes. 
360 Trial Examiner: Is that the statement you sent in 
to the regional office? 
The Witness: Yes. 
Trial Examiner: Is that the one that incorporates a 
correction? 
The Witness: I would like to examine it to see. 
Trial Examiner: Will you do so? 
Mr. Applegate: Approximately when were the statements 
prepared, Mr. Loebel? 
Mr. Loebel: I don’t know because Mr. Mick prepared 
this statement that he is now reading. 
Trial Examiner: Is that a statement that you yourself 
prepared, Mr. Mick? 
The Witness: Yes, it is. 
Trial Examiner: Is the subject matter you are referring 
to in this particular: 


Mr. Loebel (interrupting): No, it isn’t. I was going to 
got to that point. 

Trial Examiner: This is cross-examination. You are en- 
titled to show him something and ask him whether or not 
that doesn’t reflect the actual way something happened. 
Wouldn’t it be quicker to do that rather than to spend all 
this time with the witness? 


Mr. Loebel: I wasn’t even 
The Witness (interrupting): This is the part that 
361 covers it right in here. I finally found it. This is 
what covers that particular period right here. 
Trial Examiner: Is your recollection now refreshed? 
The Witness: Yes. 
Trial Examiner: Ask your question. 
Q. (By Mr. Loebel) My question is going to he based on 
the document, sworn statement you signed on August 3. 
Did you or did you not then say, “‘T heard Dee tell them 
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they had not been discharged, they had been replaced? A. 
I said that, yes, that’s the statement there. 

Trial Examiner: Was that the fact? 

Mr. Applegate: I think in fairness to the witness you 
should read the rest of the statement having reference to 
the same matter and then ask him if it varies from his 
present recollection of it. 

Q. (By Mr. Loebel) ‘I heard Dee tell them they had 
not been discharged, they had been replaced. I heard him 
say that to a number of them. I couldn’t swear that he 
said that to all of the people who asked.’’ A. IT heard him 
say that, because he was right outside the door and I heard 
some, but not all. That’s what I said, ves. 


* * * * * * * 


Q. (By Mr. Loebel) You stated that Mr. Farrington did 
not ask the observers to leave? A. No, he did not. 
362  Q. I believe previously you stated that he objected 
to their presence there? 


A. Yes, he objected to them being there. 

Q. Did you ask the observers to leave? A. No. 

Q. Would you have felt funny to ask people to leave 
who were there? A. No, I wouldn’t; if he had insisted that 
they leave I would have agreed to it. 

Q. Well, but Mr. Farrington did object to their being 
there? A. He objected to me selecting them. He didn’t 
object to them being there, he objected to me selecting 
them, because he later stated that he did not object to 
them. 

Q. Didn’t you then volunteer to delay that meeting? A. 
Tf it was a question of the fact that they hadn’t had an 
opportunity to select them, then it would obviously take 
some time for the union to select them, yes; it was for 
that reason that I offered to delay the meeting so that the 
union, if they wanted to, could select some and we would 
have time to make arrangements for that. 
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366 VIVIAN BROWN, 


a witness called by and on behalf of the Respondent, be- 
ing first duly sworn, was examined and testified as follows: 


Direct Examination. 


Q. (By Mr. Applegate) Will you state your name and 
address, please? A. Mrs. Vivian Brown, 1509 West Viola 
Avenue. 

Trial Examiner: If she is being called to testify about 
the minutes, it seems to me that counsel have not disputed 
the minutes. 

Mr. Applegate: They asked permission, I believe, or 
asked for the opportunity to interrogate Mrs. Brown ¢con- 
cerning them, and with the Court’s permission, I will 
permit them to do so on the basis that the Court under- 
stands and on which I also understand that the authen- 
ticity of the minutes is not in dispute. 


367 Cross-Examination. 
Q. (By Mr. Loebel) I think we have in evidence Re- 
spondent’s Exhibit 1, notes of March 21 meeting, 
368 Respondent’s Exhibit 2, notes of the March 23 meet- 
ing, Respondent’s 3, March 26 meeting, Respond- 
ent’s 4, March 27 meeting. I wonder if you would be 
able to look at those. Did you take a complete account- 
ing of the March 21 meeting, complete set of notes, com- 
plete record? A. You mean of everything that was said? 

Q. Yes. <A. No. 

Q. Did you take a complete record of everything that 
was said at the March 23 meeting? A. No. May I say 
something? 

Q. Surely. A. When I took a complete accounting of 
what was said, you will note that it says, that is, Mr. 
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Farrington, Mr. Mick, and anytime anything was said by 
someone other than that, there will be quotation marks. 
Otherwise it is a summary of what was said and done 
during the time that elapsed between those two. 

Trial Examiner: You are pointing to the March 27 
meeting now? 

The Witness: That is right. On these others there is 
no such—he just asked me if I took a complete record of 
these others, too. I said no. 

Trial Examiner: You concentrated primarily on what 
Mr. Farrington and Mr. Mick said, is that right? 

The Witness: Yes. 

Q. (By Mr. Loebel) Were you able to get every- 
369 thing that Mr. Mick said? A. To the best of my 
ability. 

Q. And did you get everything that Mr. Farrington 
said? A. To the best of my ability. 

Q. Were there things that you didn’t get in your re- 
port for your notes of those mectings? <A. I couldn’t 
recall precisely, but I assume there probably were. 

Q. Are you referring to the March 27 meeting? A. As 
I recall, that was a very heated meeting, and I am sure 
there must have been things that I did not put down. 

Trial Examiner: This would be times when the discus- 
sion was heated? 

The Witness: Yes. 

Trial Examiner: You took as much as you could con- 
sistent with your speed? 

The Witness: Yes. 

Trial Examiner: You took notes in shorthand? 

The Witness: Yes. 

Trial Examiner: Do you know what your speed is? 

The Witness: No, sir. 

Trial Examiner: Approximately in shorthand? 

The Witness: I would say, guess perhaps a hundred 
words a minute, I don’t know 
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Mr. Applegate: Do you have your notebooks with 
you? 
The Witness: Yes. 
Trial Examiner: I have no desire to see them. 

Q. (By Mr. Loebel) Referring to the notes of the March 
27 meeting, on page 10 at the bottom, the note states, ‘‘Mr. 
Mick: As far as I am concerned, we could get the whole 
crew in here, we have nothing to hide. Get the whole 
erew in here, if you want to.’’ Now, the next sentence 
that follows that, it states, ‘‘Mr. Farrington: I asked if 
you didn’t have one penny to apply to cost item. You 
said that was correct.”? Can you recall now if there was 
a gap between these two, were there other things 
said about this subject matter that Mr. Mick was talking 
about? A. I believe there were approximately fifteen 
minutes to a half hour discussion on this subject here. 

Trial Examiner: Which subject would that be? 

The Witness: The subject of the observers, one saying 
the same thing over and the other saying the same thing 
over. 

Q. (By Mr. Loebel) Exactly the same thing, exactly? 

A. Can you say the same thing exactly 

Trial Examiner (Interrupting): In any event, there was 
a fifteen- or twenty-minute discussion on the topic of the 
observers? 

The Witness: I would say so. 

Trial Examiner: And was it far to the extent that it be- 
came repetitious that you did not take it? 

The Witness: That’s right. 


* ” * * * * * 


371 Q. (By Mr. Applegate) Mrs. Brown, during the 

March 27 meeting and with reference to the ob- 
servers present, did Mr. Farrington ask at any time that 
they leave the meeting? A. No, he didn’t. 
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DEE E. WILLDEN, 


a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination. 


Q. (By Mr. Applegate) Will you state your name? A. 
Dee FE. Willden, 220 North Sixteenth Avenue. 

Q. You are employed by Yakima Frozen Foods? A. Yes. 

Q. In what capacity? A. Now, as plant superintendent. 

Q. How long have you been so employed? A. As plant 


superintendent? 
372. Q. By Yakima Frozen Foods? A. Since January 
of 1958. 

Q. Dee, have you told any person that the letter mailed 
by the company to the striking employees which asked 
them to return to work or that they would be replaced 
meant that their employment was terminated? A. No. 


Mr. Locbel: It is not what he meant. What did he say? 

Trial Examiner: I assume that was the question. As I 
understand the question, the witness is being asked 
whether he ever said such and such to the people. 

Let’s have another question. I will overrule the ob- 
jection. 

Q. (By Mr. Applegate) Have you told any person that 
the word ‘‘replacement”’ in that letter meant termination? 
A. No. 

Q. Did you tell any employees who returned for their 
checks on Wednesday, April 1, 1959, that they were ter- 
minated by the company as long as they belonged to the 
union? A. No. 

Q. Or any statement similar to that? A. No. 

Q. What did you tell striking employees who came to 
work—I beg your pardon, who reported to the plant on 
April 1 for their checks in response to any of their ques- 
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tions? In other words, what conversations, if any, 
373. occurred between you and striking employees on 

that date? A. They came to me in groups and ques- 
tions were put to me in various forms which have been 
projected by Mr. Andrews out on the strike. 

Mr. Loebel: I object to that. 

Trial Examiner: The portion about Mr. Andrews’ projec- 
tion may be stricken. Just tell us what they said. 

Q. (By Mr. Applegate) Could you see the striking em- 
ployees coming from any person? A. Yes. 

Q. Just state what you observed. A I observed that they 
gathered in groups out on the front by the street with Mr. 
Andrews. 

Trial Examiner: Did you hear what Mr. Andrews told 
them? 

The Witness: No. 

Q. (By Mr. Applegate) What happened then when you 
wave them their checks? A. These questions were put to 
me, one of them, ‘‘Are we fired?’’? And I said, ‘‘No.’’ An- 
other one was, ‘‘Are we terminated?”’ I said ‘‘No.’’? Some 
of the other questions were in various forms. They asked 
if they had been replaced, which I informed them that we 
had filled the plant for the day employees, that there were 
no openings left, except that when we did start a night 

shift that there would be openings. 
374 Q. Were there any questions put to you by em- 
ployees returning for their checks which in any 
way asked or indicated their interest or willingness to 
return to work? A. No. 

Q. What was the fact concerning the plant operation 
and employment on April 12. A. We had completely 
staffed the plant, except for quality control, supervision. 

Q. What was the situation with reference to plant em- 
ployees, was there a turn-over then existing, and if so, 
why? A. There was a tremendous turn-over, due to the 
influence of the strikers and due to the influence of union 
agents on the outside of the plant. 
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Trial Examiner: That answer may be stricken. The 
witness is getting into his own conclusions about who is 
influencing whom. I believe you asked if that was a turn- 
over, and the answer was going beyond. 

Just answer the narrow question that is asked. 

Q. (By Mr. Applegate) There was a tremendous turn- 
over of employees? <A. Yes. 

Q. If you know, why did the turn-over exist? A. Can Ll 
state the facts? 

Trial Examiner: You may testify as to what you per- 
sonally observed or heard, but don’t give us your opin- 

ions. 
375. Q. (By Mr. Applegate) Just state what you know 
concerning it by personal observation. A. My ob- 
servation was that after contact with certain strikers and 
union agents that many of the employees would leave 
the plant during the working hours and not return for 
work. 

Q. Were there striking employees and union agents in 
the vicinity? <A. Yes. 

Q. And did you observe them talking to your employees? 
A. Yes. 

Q. And did employees who had engaged in conversa- 
tions that you had observed with union agents and strik- 


ing employees leave your employment on occasion? A. Yes. 

Mr. Loebel: Ts this material to this proceeding? T am 
objecting to the materiality of this whole line of questions 
now. 


Trial Examiner: T guess the only materiality would be 
whether or not employees had heen replaced. 

Mr. Applegate: T am trying to show the situation as it 
existed at this particular time in relation to one of the al- 
legations of the complaint having reference to April 1 
particularly. 

Mr. Locbel: Aren’t we leading now, aren’t you leading 
the witness to what yon want him to testify? 
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376 Trial Examiner: We are getting up to the point 

where the witness is going to talk about what the 
personnel situation was on April 1. You claim that the 
strikers had not been replaced on April 1. 

Mr. Loebel: That is right. All of the strikers had not 
been replaced on April 1. 

Trial Examiner: Ask another question. 

Q. (By Mr. Applegate) Now, may I ask you what the 
situation was with reference to whether or not on April 1 
the strikers had been replaced, what was the situation 
in the plant?) A. On April 1? 

Q. On April 1. A. The plant was—— 

Q. (Interrupting) That was pay day. A. At the time 
they came for the checks what was the situation in the 
plant? 

Q. Yes. A. The positions had been filled and had been 
staffed, except for quality control. 

Trial Examiner: They were working? 

The Witness: They were working. 

Trial Examiner: This is the full day shift? 

The Witness: Yes. 


* * . * * @ ° 


Q. Isee. Dee, were you in the court room when Mrs. 
Ekenbarger testified? A. Yes. 

Q. Do you recognize her, and did you talk to her at the 
time she made application for employment? A. Very 
definitely. 

Q. Will you state what occurred at that time, please? 
A. She came into the office and she said that the relief 
society had sent her down there to apply for work. 

Q. Who was she talking to? A. Me. 

Q. Go ahead. A. And she wanted to know if she could 
eet on. She also made a comment about the strikers being 
out in front. 

Q. May T interrupt vou at this moment to ask if you 
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know how she was asked to come down and apply 
379 for work, who asked her to do so? A. My wife is 

the president of the L. D. S. Relief Society, which 
has an unemployment aspect whereby they try to provide 
work for those who are unemployed. 

Q. Did your wife notify her to come and apply for work? 
A. Yes, sir. 

Q. Proceed and tell me what happened. A. When I asked 
my wife if she knew of anybody that was unemployed she 
said she would get ahold of her work council and get the 
names. I informed her at that time, my wife, to be very 
definite that it would be required of anybody coming down 
there to cross a picket line. 

Q. Did Mrs. Ekenbarger mention the fact that there was 


a picket line? A. Yes. 

Trial Examiner: What did she say? 

The Witness: She wanted to know if they would do 
bodily harm to her. 


Q. (By Mr. Applegate) The pickets? A. Yes. 

Q. What did you tell her? A. I told her no. 

Q. What was the balance of the conversation you had 
with her? A. I took her into Mr. Mick’s office. I sat down 
and I made it very definite to her that the relationship of 

the Relief Society sending her down there had no 
380 reflection between the employment and the Relicf 

Society, that she was purely down there putting in 
her application under those conditions, not as a recom- 
mendation by the Relief Society. 

Trial Examiner: What else happened at that meeting? 

Q. (By Mr. Applegate) Did she fill out a written appli- 
cation? A. She filled out a written application. 

Q. Did she talk to any person at the plant other than 
yourself? A. Tt could have been that she might have said 
something to the secretary. 

Q. Did she talk to Mr. Mick? A. No. 

Trial Examiner: Was Mr. Mick present? 

The Witness: No. He had left the plant. 
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Q. (By Mr. Applegate) Was there any telephone conver- 
sations such as she described which occurred at the time 
she was there? A. Not to my knowledge. 

Q. Have you ever heard Mr. Mick tell anybody that he 
was going to beat the union one way or another? A. No. 

Trial Examiner: What were the circumstances of her 
leaving? 

The Witness: Her brother came in, Mr. Streeter, and 
stated the fact that they were getting violent out there, and 

he is quite a manufacturer 
381 Mr. Loebel (interrupting): Could you just say 
Trial Examiner (interrupting): What, just what he 
said. 


The Witness: ‘‘We have to go right now, because I 
have got a gun in my car and I don’t have a permit for 
the gun in my car.”’ 

Q. (By Mr. Applegate) And then they left immediately? 
A. Yes, they left and she said that she would report for 


work Monday morning, and I had other conversations 
with her on the phone, so Sunday she called me at my 
home and wanted to know if it would be all right if she 
brought another person with her. 

Q. Did you tell her it would he? A. What was that? 

Q. What was your answer? A. That it would be all 
right, but to explain to them that we were on strike. And 
later on in the day she called me a second time at my home 
and she made inferences that—— 

Trial Examiner (interrupting): Just what she said. 
A. (Continning) She said something about we not hiring 
Victor Streeter in previous employment that he wanted, 
and because of that she didn’t feel like she wanted to 
come to work, and T said, ‘‘That’s a decision you will have 
to make for yvourself.’’ 

Q. (By Mr. Applegate) Was that all the conversations 

that occurred between you and Mrs. Ekenbarger? 
382 =A. Yes. 


* = * e * * * 
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Q. (By Mr. Applegate) At the March 27 meeting, Dee, 
did Mr. Farrington or any representative of the union re- 
quest that the three observers leave? A. No. 

Q. Was there any objection to their being present by 
Mr. Farrington or any other representative of the union 
on any basis other than that the union also wanted three 
observers present? A. That was the only objection, that 
they wanted somebody of their choosing. 


* s * * * * * 


387 ADELE WILLDEN, 


a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 


follows: 


Direct Examination. 


Q. (By Mr. Applegate) Is your husband Dee Willden 
who is employed by Yakima Frozen Foods? A. That is 


correct. 

Q. There has been a young lady testify here, Mrs. Will- 
den, by the name of Helen Ekenbarger. I believe her 
name formerly was Streeter. Do you know Mrs. Eken- 
barger? <A. Yes. 

Q. Are you familiar with the manner in which she 
sought employment by Yakima Frozen Foods immediately 
after the plant was struck? A. Yes. 

Q. Will you state how and what you did or said to 
Mrs. Ekenbarger, please? A. Well, at that time I was 
president of this women’s group in our church and we 
have an employment agency for people who are seeking 

employment and who need employment. 
388 Q. What church? A. Church of Christ of Latter Day 
Saints. My husband called me from the plant and 
said they were on strike and asked me if we had any 
people in our files who needed work and T said I would 
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go through them and find out. I called the lady who was 
in charge of it and she gave me the names and she was 
busy at the time so I went ahead and called them. I called 
Sister Atkinson who was president of the second ward 
where this Helen Streeter lived at the time, so I asked 
her if she would call her, and she said she was busy and 
asked me if I would eall her, which I did. And when 
Dee asked me to call these people, he told me to tell them 
they were on strike and if they wanted employment, they 
could go down there and see what there was, and if they 
wanted a job, that was fine. 

Trial Examiner: Did you call Miss Streeter yourself, 
Mrs. Ekenbarger? 

The Witness: Yes, I called her myself and told them 
that the plant was on strike and that they needed help 
and if they would be willing to cross the picket line and 
met the qualifications, she would very easily be hired. I 
didn’t say that she would. But she would be forced 
to cross the picket lines. 


* * . * * o * 


390 JAMES A. FARRINGTON, 
a witness recalled by and on behalf of the General Coun- 
sel, having been previously sworn, was examined and tes- 
tified as follows: 

Direct Examination. 


391 Q. (By Mr. Loebel) Mr. Farrington, I ask you, Re- 
spondent’s Exhibit 8, did Mr. Mick ever offer you 
that document as it is now? A. No. 

Q. Have you ever seen that blue manila folder that I 
described, Respondent’s Exhibit 8, the exterior of it is, 
have you—— A. (interrupting) I have seen a blue manila 
folder such as this in Mick’s office. 

Q. Did he ever hand it to you? A. No, he never handed 
it to me. 
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Q. If Mr. Mick has given you anything, what was it? 
A. A single sheet of paper is the only thing that he ever 
attempted to hand to me. 

Q. In the meeting of March 27, it has been testified to 
that you objected to the observers there. Did you ask 
them to leave? A. No, I did not. 

Q. Who were your remarks addressed to? A. My re- 
marks were addressed to Mick who had informed us that 
he was speaking in behalf of the company. 

Q. Would you explain why you didn’t ask the observers 
to leave? A. Well, we did not feel that it was our func- 
tion to ask people who the company—— 

Mr. Applegate: Pardon me. Go ahead, finish your an- 

swer, 
392 <A. (Continuing) who the company brings in to 
negotiations as their representatives to leave. We di- 
rect our requests, our remarks to the responsible man for 
the company who in this case was Mick. 

Q. (By Mr. Loebel) Were any of these observers mem- 
bers of your union? A. Yes. 

Q. Did that have any bearing on why you didn’t ask 
them to leave? <A. It certainly did. 

Q. Could you explain? A. Well, it is a rather embar- 
rassing situation for us if we were to ask members of the 
organization to leave a bargaining session, particularly 
when they have been called in by the company. 

Q. In other words, you were put on the spot? A. We 
felt we were, I felt I was. To me it would indicate that 
we had something to hide in negotiations from the ob- 
servers. 


* * * * * ° * 


Cross-Examination. 


Q. (By Mr. Applegate) Mr. Farrington, to refresh your 
recollection in connection with the 1957 financial state- 
ment, Respondent’s Exhibit 8, we just handed to vou, don’t 
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you recall that at a meeting in Mr. Mick’s office, 
393 Mr. Mick laid a statement before you but that you 

preferred not to accept it or examine it? A. No, 
the only thing that I remember in that regard is that one 
evening in one of the meetings just prior to our leaving, 
1 was on my feet heading for the door and Mick threw a 
piece of paper on the desk in front of him and said, 
“There it is.’’? And I said, ‘‘ What is that?’’ And he said, 
“That is the balance sheet.’? And I said, ‘‘Well, we have 
discussed with you a number of times that a balance sheet 
for 1957 is not what we have been asking for, and, in our 
opinion, would be of no value to us.” And I did not 
bother to pick the paper up or to look at it. 

Q. Is it your recollection that whatever he put on the 
table for your examination or put in front of him, as you 
put it, was not blue bound? A. It is not my recollection that 
it was, no. 

Q. I see. But at any rate, whatever he asked you to 
examine you did not examine? A. That is correct, because 
as he threw it down on the desk with the remark that, 
“Fere’s the balance sheet for ’57,"° or words to that effect. 

Q. It is my recollection from the transcript of the bar- 
gaining sessions, correct me if you wish to, that on other 

occasions Mr. Mick had offered the 1957 financial 
394 statement to you as a representative of the Union? 
A. That he had offered it? 

Q. Had asked or had expressed a_ willingness to 
give it to you? A. No, the only financial information that 
Mick ever offered, either in the way of substantiation or 
anything else, was a balance sheet for 1957. At one meet- 
ing we spent considerable time going over the question of 
what a balance sheet indicated. Mick’s position was that 
a balance sheet indicated the company’s financial posi- 
tion, and I informed him at that time that I was not an 
auditor but T did know that a balance sheet did not indi- 
cate and would not indicate the information that we felt 


we were entitled to in order to recognize his continuous 
argument of inability to pay. 

Trial Examiner: What is the information you said you 
were entitled to? 

The Witness: The financial records which would indi- 
cate the current financial status of the company, the cur- 
rent ability of the company to meet demands entailing 
costs. 

Trial Examiner: You mean current assets, current lia- 
bilities, and things of that sort? 

The Witness: Yes, in other words, the records which 
would indicate the current financial position of the com- 
pany, not information that at that time was approximately 
a year and half old already and which entailed products 
which the company was not even involved in at the pres- 
ent time. 


* * * 


395 Q. Did you point out to Mr. Mick that you were 

interested in a financial statement, rather than a 
balance shect? A. We indicated that we were interested 
in financial records, not the company’s financial statement. 
financial records from which we could obtain our own in- 
formation, that we were unwilling to accept information 
which had been compiled solely by the company. 

Q. Either you didn’t understand the question or T 
396 didn’t put it clearly to you. The question was did 

you state to Mr. Mick your distinction hetween a 
balance shect and a financial statement? A. Understand 
this, possibly you are under the impression that we were 
requesting a financial statement from the company. We 
were requesting financial records, 


* * * * * . ° 


Q. Well, now, let me ask you, if you told Mr. Mick that 
you would have been interested in examining a 1957 fi- 


— 196 — 


nancial statement rather than a 1957 balance sheet, 
397 as you understood he was offering you? A. We had 

told Mr. Mick only that we were interested in cur- 
rent financial records which would include books and any 
other current records in order to determine what the 
company’s present financial status was. Now, what the 
people who we would utilize to determine what that in- 
formation conveyed would desire in the way of "57 in- 
formation or other than current information was unknown 
to me. I am not an auditor and I explained that to Mick 
many times. 


” * * 


398 ALTA HARTZELL, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 

Q. (By Mr. Loebel) Would you state your name and 
address? A. Alta Hartzell, Route 2, Selah. 

Q. Were you one of the observers? A. Yes. 

Q. Who selected you? A. Mr. Mick. 

Q. On the morning of March 27, did you have any con- 
versation with Mr. Mick? A. Yes. 

Q. Where did this conversation take place? A. In his 
office. 

Q. Do you know what time it was? A. I would presume 
between 7:00 and 8:00, the time we usually had our meet- 
ings. 

Trial Examiner: What sort of meetings were these? 
399 The Witness: Production meetings, I mean plan- 
ning the day’s schedule. 

Trial Examiner: What was your job? 

The Witness: I was qualrty control supervisor. 

Q. (By Mr. Loebel) Can you tell us what took place in 
the morning in the office on March 27? A. Our regular 
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discussion of the day’s pack and conversation concerned 
with the union troubles or labor dispute, whatever you 
wish to term it. 

Q. What did Mr. Mick say? A. Well, I’m not going to 
try to quote him. We discussed the conflicting stories 
that were coming back from negotiations, the fact that 


the main dispute being the investigation of the books. As 


has been stated and agreed mostly by everyone before, 
the union was asking for an investigation of his books by 
an accountant of their choosing, was my understanding. 

Trial Examiner: I think you are to tell us what took 
place in the office in the form that it was stated, what he 
said and what you said. 

Q. (By Mr. Loebel) As best you can remember. A. I 
had been talking—I can’t tell this without telling what 
happened before in a sense. Woe had been discussing the 
conflicting stories. Some of the girls that T had talked to 
had said that the union had said they were not asking 

for their accountant to examine his books, George 
400 said that they were, now, that’s the thing. So I 
said—— 

Trial Examiner (Interrupting): Now, you are in the 
office? 

The Witness: T have heen there all the time. 

Trial Examiner: I’m glad to hear that. Tell us what 
vou said. A. (Continuing) So T said it seemed to me it 
would be a good idea to have observers there, maybe T 
didn’t use the word observers, but people there who could 
decide for themselves, could hear what the union had to 
say, could hear what you have to say and decide for 
themselves. 

Q. What did Mr. Mick sav? A. He thought ahont it, 
said that he thought that it might he a good idea, also. 

Q. Did he say anything further? A. He said, of course, 
that was something that he would have to find out whether 
he could do or not. 
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Q. Did he tell you to find out for him from whom? A. 
From legal advice. 

Q. Did he say anything further to you, what you should 
do with that information? A. He asked me not to say 
anything to anybody because it was nothing definite. 

Q. Did you say anything to anybody about that? A. I 
asked the girl who was doing the light check work for 

me, the quality control line check, what she thought 
401 of it, Roberta Dragoo. 

Q. What time was that? A. Shortly after my mect- 
ing in the office. 

Q. Had you suggested any names to Mr. Mick? A. 
Yes, I had. 

Q. Who did you suggest to Mr. Mick? A. I suggested 
Mary and I suggested Roberta. 

Q. Mary who? A. Mary Peterson. 

Q. Did you have any reason? A. Yes, because T felt 
that Mary had been there possibly longest of anybody, 
possibly had more at stake than anybody. I suggested 
Roberta because she was one of the newer employees and 
TI felt that way they would have a cross-section, at least. 
Tt wouldn’t be somebody—Mary had been there a long 
time, Roberta was a newcomer. I felt that it was a pretty 
good cross-section of the people involved. 

Trial Examiner: Did you suggest only two people? 

The Witness: T don’t recall that I mentioned anybody 
else and I only mentioned those as their position, T men- 
tioned their length of employment with the company and 
loyalty, and so on. 

Trial Examiner: What happened after that? 

Perhaps we had better have another question. 

Q. (By Mr. Loebel) Did Mr. Mick suggest any 
402 others? A. T don’t remember, don’t recall. 
Q. Did he ask if you would like to attend? A. 
Yes, he did. 
Trial Examiner: Did you accept? 
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The Witness: Yes, I did. 

Q. (By Mr. Loebel) Did Mr. Mick call you back later 
in the day? A. Do you mean concerning this particular 
matter? 

Q. Yes, concerning the observers that he—did he reach 
any agreement on the idea of using observers or not? A. 
I didn’t talk to him about it again until he called the 
three of us in the office to tell us that we were going. 

Q. Did you talk to anyone besides Mr. Mick and Roberta 
Dragoo about observers? A. I did not start a conversa- 
tion with anyone else about it. 

Q. Did anyone start a conversation with you about it? 
A. Dee came into the lab and told me that George was 
consulting with his attorney and that his attorney didn’t 
think that they, the meeting would be allowed with ob- 
servers there. 

Q. Who wouldn’t allow the mecting? A. Well, the 
union or Mr. Farrington, whoever was in charge. 

Trial Examiner: That is what he told you? 

The Witness: Yes. 

Q. (By Mr. Loebel) Did he say anything further? 

A. No. 
403 Q. Do you reeall what time that was when Dee 
talked to you? A. Approximately it was before 
noon, because T knew at noon that there was a possibility 
of our going, and up until that time, T mean, it was just 
a suggestion, an idea. 
Q. You did attend the meeting of March 27? A. Yes. 


* ” * * * . ° 


404. Q. (By Mr. Loebel) Are you appearing here under 
subpoena? A. Yes. 


Cross-Examination. 


* * * * * . * 


405. (By Mr. Applegate) You heard conflicting state- 
ments concerning what had been going on in the 
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meetings and you suggested to Mr. Mick that it might be 
desirable if these could be resolved by actual people being 
present and hearing for themselves? A. Right. 

Q. I believe you have stated the manner in which you 
suggested two people be selected, one an older employee, 
Mary Peterson, and one a new employee, Mrs. Dragoo, 
each of whom were members of the union, is that correct? 
A. Yes. 


GENERAL COUNSEL’S ORIGINAL EXHIBITS. 
General Counsel’s Exhibit 1-E. 


United States of America, 
Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


GEORGE MICK d/b/a YAKIMA 
FROZEN FOODS 


and Case No. 


FRUIT AND VEGETABLE Pack. | 704-1769. 
ERS’ AND WAREHOUSEMEN’S 
UNION, LOCAL 760. 


COMPLAINT AND NOTICE OF HEARING. 


On or about April 1, 1959, the Respondent notified the 
striking employees that they had all been replaced, when 
in fact many striking employees had not been replaced. 
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General Counsel’s Exhibit 3. 


Yakima Frozen Food Co. 
315 North Third Avenue 
Phones GLencourt 3-6531 or GL 3-3036 
Yakima, Washington 


March 16, 1959 


10/21/59, CC-3, Wit. Farrington 
Local 760 
Fruit & Vegetable Packers & Warehousemen 
16 N. 3rd Avenue 
Yakima, Washington 


Attention: Mr. James Farrington 


Dear Mr. Farrington: 


* ° * ” * . ° 


7. We are presently in no financial condition to con- 
sider anything that will materially add to our present 
costs of production. In the statement to our employees 
on the company’s financial position made December 30 
and 31 to both day and night shifts, we stated the fol- 
lowing: ‘‘. . . that by December 31, 1957, we had lost 
$61,574.14. By subtracting our loss from our net worth, 
we come up with the answer that we are $51,748.20 in the 
hole, or in the red, or negative net worth, whichever you 
care to call it. Besides that, we still had a lot of inven- 
tory on hand to sell that was eating itself up with storage 
and interest charges and which we had to sell below costs 
of production which contributed to even more loss which 
will be carried into 1958.’? We can support the above 
statement by an examination of our balance sheet as com- 
piled by Mr. James S. Warnick, C. P. A. with Boyd Olof- 
zon & Company, Yakima, Washington. We would be 
willing to make this 1957 balance sheet available for in- 


spection and verification provided it was done by some 
licensed accountant or C. P. A. in conference with Mr. 
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Warnick, who could answer any questions at the same 
time. 


8. Since January 1, 1958, we have been operating under 
agreements made with our major creditors that have en- 
abled us to keep this operation going. We have made 
commitments to our creditors that cannot be changed 
until we have paid off our obligations to them. These 
commitments, in some cases and at some times, have ex- 
ceeded our net profits, according to our daily cost reports. 
Just what our financial picture is as of December 31, 1958, 
I am unable to state as we have not had an opportunity 
to have our books audited. At the moment, I do not know 
when Mr. Warnick will be able to schedule an audit of our 
books for 1958. If it follows the pattern of other years, 
which I presume it will, it will be some time in April 
before such an audit would be possible. 


Sincerely yours, 
YAKIMA FROZEN FOODS COMPANY, 


GEO. A. MICK, 
GEO. A. MICK. 


General Counsel’s Exhibit 4. 


Yakima Frozen Food Co. 
315 North Third Avenue 
Phones GLencourt 3-6531 or GL 3-3036 
Yakima, Washington 
March 28, 1959 

Mrs. Roberta Dragoo 
Rt 1 Box 335 
Yakima, Washington 


Dear Mrs. Dragoo: 


This is to notify you to report to work Monday, March 
30, 1959 at 8:00 A. M. If you do not report to work at 
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that time it will become necessary for the company to re- 
place your services, : 
Yours very truly, 


YAKIMA FROZEN FOOD CO., 


GEO. A. MICK, 
GEO. A. MICK. 
GAM/mm 


P. S. Because you may not receive this notice in time 
you may report for work on Tuesday, March 31st at 8:00 
A. M. 


National Labor Relations Board 
Docket No. 19 CA 1760 Official Exhibit No. G. C.-4 
Disposition: Identified Y Received V  Rejected.... 
In the matter of Geo. Mick et al. 
Date 10/21/59 Witness....... Reporter Adams 
No. Pages 1 
G. C. 4, Wit.: Farrington, 10/21/59 
“Yakima—Fruit Bowl of the Nation’’ 


RESPONDENT’S ORIGINAL EXHIBITS. 
Respondent’s Exhibit 1. 


NOTES TAKEN AT UNION CONFERENCE 
MARCH 21, 1959. 


Article V. Can give female employees only 48 hours to 
avoid overtime, but not men. Union will not accept com- 
pany’s statement. They want proof of company’s finan- 
cial inability to pay overtime. We agree to prove by the 
balance sheet, but the Union refuses to accept the balance 
sheet. They say that it is in the state and federal laws 
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that they may see the books. We agree to go be law, but 
that it does not include all books. Mr. Mick asked, ‘‘What 
would satisfy your requirements?’’ Mr. Farrington re- 
plied, ‘‘The books and records of the company that will 


indicate the true financial condition of the company. All 
books and records that are necessary to prove the condi- 
tion of the company,”’ and that they ‘‘want an audit of 
the company’s financial condition.’”” We are willing to 
do what we said in the proposal. The Union advisor 
to call him regarding this. They will not accept the bal- 
ance alone. 


Mr. Farrington, Mr. Andrews, and Mr. Shaw attended 
this meeting for the Union. Dr. Dee Willden and Mr. 
George Mick represented the company. Mrs. Vivian Brown 
was present and took shorthand notes of the conversations. 


The meeting was adjourned at 12:15. We have accepted 
several things that we are in agreement with, and there 
are considerable points which we have been unable to 
cover at this meeting. 


The Union representative, Mr. Farrington, asked that 
Mr. Mick call him Monday regarding the rest of the dis- 
cussion. He also states as follows: 


**We assume that the company is able but will not mect 
this contract in regard to costs. If the company wants us 
to recognize their argument that they are not able to meet 
the costs of some of these items, they must submit to an 
audit of their books by our auditor, probably from Frame 
and Whiting if one is available, and if this investigation 
proves to us that they are unable to meet these costs, then 
we would be willing to recommend that this proposition 
we have made be altered to the extent that it would fall 
within their ability to meet it. We want a true picture 
of the company’s financial position. If your company can 
meet additional labor costs, we are going to insist that 
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you meet them. If they are not able to do so, we are going 
to recommend that the employees keep their demands 
within the company’s ability. But we are not going to 
take only a balance sheet to prove this.’’ 


Respondent’s Exhibit 2. 


NOTES ON CONFERENCE WITH UNION OFFICIALS. 


On March 23, 1959, at 4:00 P. M. Mr. James Farrington 
accompanied by Mr. Andrews and Mr. Shaw called at the 
office without benefit of an appointment and I, together 
with Mr. Dee Willden, talked to them for approximately 
one hour and 45 minutes. 


They stated that the purpose of their visit was to de- 
termine what our decision was from the meeting held 
Saturday A. M. We advised them that we had been un- 
able to consult with our attorney as we should have, as he 
was out of town at Wenatchee. I did not know when he 
would return and be available. We advised them that 
until such time as we are able to consult with our attorney, 
we could not turn our books over to them or to any ac- 
countant although we are in agreement that such pro- 
cedure would be in order. We also advised Mr. Far- 
rington that we fully intend to respect their rights that 
they have under the law, that we intend to respect the 
rights that the employees involved have under the law, 
and that we also expect our rights to be respected accord- 
ingly. We stated that until such time as we have come 
to some conclusion on which we would be willing to sign 
a contract that would stipulate what their privileges were 
within our plant and on our property that we would in- 
sist that they obtain our personal permission to enter the 
plant. We also assured them that any information that 
they had pertaining to notices of meetings would be posted 
on the company bulletin board. They questioned a state- 
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ment that we had made to the employees, stating that 
they had been informed that the statement was depriving 
the employees of the privilege of free speech. We read 
to them from our file copy of the statement what was 
actually stated in the intent thereof. We assume that is 
satisfied their objections as no further comment was made 
except that they asked for a copy which we advised them 
we would be willing to do, subject to approval of legal 
counseling advice. They pressed us for a decision by Tues- 
day P. M. of what our final decision would be on sub- 
mitting our books and records for examination. 


They also informed us very emphatically that they were 
not going to wait very much longer and that they would 
lock our doors. The meeting concluded with our assurance 
that we would advise them by Tuesday if a meeting 
Wednesday would be possible or not, or any other day 
during this week. 


Respondent’s Exhibit 3. 


NOTES TAKEN AT UNION CONFERENCE. 
Wit.: Mick, 10/22/59 


At 4:45 P. M. March 26, 1959, Mr. James Farrington, 
together with Mr. Shaw and Mr. Andrews called at the 
office. Mr. George Mick and Mr. Dee Willden were pres- 
ent. The object was to diseuss the labor contract. 


Mr. Mick opened the diseussion by stating that he had 
had an opportunity to check with Counsel and therefore 
we see no reason why we wouldn’t be willing to make 
our books available with the following provisions: 


1. That the books and records be examined here in 
our office. 
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2. That no information pertaining to whom sales 
were made or from whom purchases were made would 
be taken out of the office. 


3. That any questions concerning any aspect of the 
statements or records would be directed to Mr. James 
Warnick of the Boyd Olafson Co., our accountant. 


4. Whatever accountant the Union desires to ap- 
point would be Licensed Public Acct. or a C. P. A. 

5. Any costs arising from this audit would be borne 
by the Union. 


This is the intent of the foregoing: Any questions that 
the accountant from the Union might have should be 
asked from and consulted with Mr. Warnick, as Mr. War- 
nick is the one familiar with all of the general ledger 
entries and whatever the question might be, he is fully 
qualified to answer as he has handled our affairs for a 
number of years and knows our financial part of the 


business. 


Mr. Farrington: ‘41. We would not agree to obtaining a 
C. P. A.’’ ‘*2. We would not direct questions to your 
auditor. We are not obligated to do this.’’ 

‘We are not willing to agree to your stipulations be- 
cause we don’t have to. We are not going to agree to 
any stipulations along those lines. We agree that they 
are not unreasonable, but we will not agree to them. We 
can take whatever action we want to take, whatever you 
do.’’ 

Mr. Mick: ‘‘I believe that it is the usual procedure in 
regard to having the books examined, and if you do not 
want to accept that, the only conclusions we can draw is 
that vou are not interested in the facts but only in get- 
ting at the source of information that has no bearing on 
the question involved or that you are trying to be as 
troublesome and objectionable as the opportunity can 
afford.”’ 
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Mr. Farrington: ‘‘We are not going to take any stipula- 
tions as outlined here because we are not required to do 
it. As far as the information the books contain, it is con- 
fidential information, but the company has brought the 
subject up and the company must recognize that this in- 
formation must be made available to the employees.’’ 
“The Union insists on being present when the books are 
audited.”’ 


The Company refused to submit the books to the Union 
agent, or to have the agent present when the books are 
audited. The Company is willing to submit the books to 
any auditor who is qualified that the Union wish to ap- 
point to audit the books under the foregoing stipula- 
tions. The Union insists on ‘‘anyone’’ they wish to ap- 
point, to audit the books, and if we do not agree to this, 
they will insist that we have not made the books available 
to the bargaining agent. 


Respondent’s Exhibit 4-B. 
NOTES TAKEN AT THE ANNOUNCEMENT 


MADE TO THE EMPLOYEES. 


10:30 P. M. March 26 1959 
at Caseing Department. 


We have offered the Union a copy of our financial state- 
ment for the year 1957. They refused to look at it. They 
prefer to have us turn our books over to them. I want 
to state here and now that this we will never do. 
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Respondent’s Exhibit 5. 


NOTES TAKEN AT THE MEETING WITH 
THE UNION AGENTS. 


March 27, 1959. 


The meeting was scheduled for 2:00 P. M. at the Com- 
mercial Hotel, Yakima, Washington, Room 501. At 2:05 
P. M. those present at this meeting were Mr. James Far- 
rington and Mr. Shaw for the Union, and Mr. George Mick, 
Mr. Dee Willden, for the Company, and Mary Peterson, 
Alto Hartsell, and Roberta Dragoo as observers. Mrs. 
Vivian Brown, secretary, attended to take notes. 


Mr. Mick opened the meeting with the remark that we 
have invited these three employees to attend this meeting 
with us as observers. ‘‘It is my personal feeling that it 
would be in the interests of a more profitable and har- 
monious meeting. We feel that the observers should be 
entitled to question any statement or anyone who is speak- 


ing or has spoken in an effort to clear the particular point 
in question.’’ 


‘We are meeting again today to continue the question 
that has been before the group of the financial responsi- 
bilities of the Company, together with other questions in- 
volved in a contract as proposed by the Union. Would 
there be anything that you would like to say?” 


Mr. Farrington: Are you compensating these people for 
this time? 

Mr. Mick: Yes sir. 

Mr. Farrington: Alright, then we would like to select 
three people to have them off from the shop and be com- 
pensated for it, to observe. 

Mr. Mick: T do not think this is necessary. I don’t 
think we should take any more off the job, as it would 
cripple our operations there. T do not feel that any point 
would be served to leaving the job to come over here. 
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Mr. Farrington: What is the objection of having three 
more? We feel that since the company has seen fit to have 
three employees here, we want three employees of our 
choosing here, too. 

Mr. Mick: All right then, we suggest we postpone the 
meeting until a future date because I do not feel that we 
can take them off from our plant on the spur of the 
moment. 

Mr. Farrington: We feel that it is only fair that we have 
three people of our choice to come up here and act as 
observers. ay 

Mr. Mick: It depends on what three employees you wish 
to pull. We can take some from some places but can not 
take them from other places. No one is denying anyone 
anything and no one is attempting to take unfair ad- 
vantage of anyone. I feel that maybe we should put the 
question to the observers whether they would be willing 
to meet in an evening hour without compensation or what 
their thoughts are on the matter. 

Mr. Farrington: That is entirely up to the company. 
The company saw fit to obtain a shop committee to sit in. 
Tf the company feels it is necessary, we feel that we should 
also have an opportunity to have three observers. 

Mr. Mick: As far as I am concerned, we could get the 
whole crew in here. Woe have nothing to hide. You can 
eet the whole crew in here if you want to. 

Mr. Farrington: T asked you if you didn’t have one 
penny to apply to cost items. You said that was correct. 

Mr. Mick: We could not see where we could stand any 
additional material expense to the cost of operation. 

Mr. Farrington: Reading from our letter from you, 
“However, we feel that under the circumstances that 
exist . . . on this subject.’? And your position has heen 
right un until now that you do not have any money to put 
into cost items. 

Mr. Mick: Quoting from page four of our letter. “We 
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feel that we cannot or should not consider any additional 
expenses that would jeopardize our ability to satisfy our 
creditors.’? We have made reference to this during all 
of the meetings. 

Mr. Farrington: What you are saying now is that there 
may be some money that you could use for cost items. 

Mr. Mick: You misstated when you said we would not 
consider one penny. We know that we cannot survive 
under the conditions of this contract. We take the posi- 
tion that we are incapable of meeting any costs items that 
would occur under the contract. 

Mr. Farrington: What I am saying is that you seem to 
have changed your position by saying “materially **. 
Now what items do you feel that you can accept? 

Mr. Mick: I can’t tell that because I do not know what 
the individual items would cost. I think the major point 
under discussion is our financial ability. Now there is 
certainly no reason to discuss any costs unless we are 


in a position to determine what our financial ability is to 
bear any costs. I think if we can proceed in an orderly 


manner to arrive at how our financial position can be de- 
termined, we are making some progress. 

Mr. Farrington: We are talking about a contract here. 
The company says they are unable, for reasons of their 
own, to meet these items. If that isn’t a correct statement, 
T would like to hear from the company what they feel 
they can meet in additional wage costs and then we know 
what we are talking about. 

Mr. Mick: To answer your question, T do not feel that 
we can meet any costs or cost items until we determine 
what our present financial position is. Our position is 
this: we are willing to submit our books to an audit. You 
flatly turned down this offer. When we or you can estab- 
lish what our financial condition is, then we can disenss 
cost items. 

Mr. Farrington: In order to substantiate your position, it 
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is going to be necessary to make your records available 
to people we would select to give us the information that 


we would want. 

Mr. Mick: We asked you under what conditions you 
would audit these books. You said it would be a licensed 
accountant or (. P. A. Then yesterday you turned that 
down. (Reading from Mr. Farrington’s conversation of 

yesterday referring to the stipulations 1 through 5 re- 
warding our books) ‘41. We would not agree to obtaining 
aC. P. A. 2. We would not direct questions to your audi- 
tor. We are not obliged to do this. We are not willing to 
agree to your stipulations because we don’t have to. We 
are not going to agree to any stipulations along those lines. 
We agree they are not unreasonable, but we will not agree 
to them. We can take whatever action we want to take, 
whatever you do.”’ 

Mr. Farrington: Don’t expect us to agree to any in- 
formation from records that you may have prepared your- 
selves, 

Mr. Mick: No. We are offering to submit our books and 
records. 

Mr. Farrington: Under your terms which we will not 
agree to. I told you yesterday that we are not going to 
accept those books under your stipulations. If you want 
to take the stand that your company is unable to meet 
additional costs, you have to prove it to us. 

Mr. Mick: Deceney and good business compels us that 
we are not and should not be compelled to open our books 
to information that has no bearing upon the financial con- 
dition of the Company. If you are interested solely in the 
financial condition of the Company, then you should not 
be interested in that other information. There is certain 
information that any company considers confidential. 

Mr. Farrington: There is certain information that any 
company considers confidential and we recognize that there 
is certain information that any company considers con- 
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fidential. We feel that we are reliable people and have 
enough common sense not to take advantage of this or any 
other company through the dissemination of this informa- 
tion. Are you accusing Local 760 of having a reputation 
of taking unfair advantage of employers? 

Mr. Mick: I am merely stating this: That the public 
records are full of acts where almost everything has been 
reported to and including murder and acid in the face 
not to mention beatings and other forms of violence that 
the Union and the Union Agents of the Teamsters’ 
Union 

Mr. Farrington: We are talking about 760 and T want 
to know right now whether you are casting reflections at 
our Union, me, and my officials. 

Mr. Mick: I am stating this: We are willing to mect 
and withstand the scrutiny of our records and affairs that 
has a bearing on our financial position. We do not want 
to get off on issues that have no bearing on it. We do not 
intend to provoke or be provoked into being involved in 
such an affair. The issue before us is do we want our 
hooks examined for the purpose of determining the finan- 
cial conditions of our company in such a way that the 
employees are able to have the information given them 
that is true and accurate without divulging information 
that has no bearing on the financial picture. Now that is 
solely the issue. Anything else is simply an item to 
harrass or avoid or delay the issue. 

Mr. Farrington: Now let me correct you. The issue here 
is the contract. As a suggestion in order to try to ae- 
complish something here, let’s go through the contract and 
seo the Company’s position. Tf we can get these non-cost 
stems out of the wav. then we can take care of the cost. 
items by investigation of the hooks by qualified peonle 
whom we will select. They are only part of the issne, 
The issne is whether we are going to have a contract here 
that will he as George Mick wants it or as every other 


employer in this area has it. 
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Mr. Mick: We have made an attempt a number of times 
to cover the various points of this contract. I will agree 
that there is more than cost involved. Now we come 
back to the same thing which is our inability to meet ad- 
ditional costs. We have also stated our position in our 
statement of March 16 on what our feeling was. I can 
only say that our present position is no different on a 
number of these other items today than it was then. 

Mr. Farrington: You are taking the position that you 
are not willing to negotiate. 

Mr. Mick: No, I am not, because we have negotiated 
some points already and conceded on them, and are also 
willing to consider other points. To my knowledge, we 


have never covered the complete contract. 

Mr. Farrington: IT might say to repeat again, that we 
still feel that there should be three more of your em- 
ployees in here who we would select. You have a shop 


committee, so we feel we are entitled to have three ob- 
servers. 

Mr. Mick: T have no objection as T said before. As far 
as T am concerned, this is an open and free meeting. I 
think, though, if that is the case—we are going to call in 
another three members—we are going to shut the plant 
down and we should ask these people if they are willing 
to serve on a committee. 

Mr. Farrington: Sinee vou have chosen to bring these 
three in and compensate them, why are you saying that 
three more people would make you shut the plant down? 

Mr. Mick: Woe feel that the employees should know what 
was going on. That is why we asked these people to 
come in. 

Mr. Andrews: Tee said any three people ont at once 
wonld make the plant unable to operate. He said that 
anvone off on the production line would jeopardize the 
production. 

Mr. Willden: Woe ean take two or three, but ean not 
take another three. 
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Mr. Farrington: Why didn’t you call us and ask for a 
shop committee? You select one and we will select one, 
or two, or whatever number you want. We have no ob- 
jection to these three, but they are selected by the Com- 
pany and not by us. We want to have the people select 
an equal amount of representatives selected by them. <A 
shop committee is usually mutually selected. The people 
should select their own representatives. You want to say 
to the people, ‘‘I have made the selection. These people 
are unbiased and will give the straight story, etc.’? Now 
I don’t deny that these three women will, but you have not 
given the employees of the Company a chance to select 
three people of their choice, which is, in my opinion, very 
unfair to the employees. 

Mr. Mick: Then I would suggest that we take into con- 
sideration the appointment of two other members in as 
much as Mrs. Hartsell is in a supervisory capacity, or 
three other members, It does not make any difference to 
me. The compensation would apply to all of the employees 
attending. However, it isn’t fair to take three employees 
out now and shut down the shift. To avoid additional 
costs to the Company that the Company can not stand, 
we should meet during the off-shift. 

Mr. Willden: We have jeopardized the quality of our 
product by taking these people out of the plant, but we 
felt that it was essential that they see what goes on here. 

Mr. Farrington: It was done without our suggestion. 
We have made no suggestion that you jeopardize your 
operation in any degree. Since you have made that de- 
cision, we say that we should have the same privilege. 

Mr. Mick: We are willing to adjourn the meeting and 
meet at a future time on the employee’s own time. 

Mr. Farrington: You are unwilling to agree to eaual 


representation in as much as you won’t pay three people 
of your employee’s choice the same as you are compensat- 
ing the three you selected. 
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Mr. Mick: There is nothing that leads me to believe 
that this could be settled in a reasonable length of time. 
Therefore, we are not willing to compensate additional 
employees and lay off the rest of the shift for the rest of 
the day, or indefinitely. You stormed in here this noon 
and we didn’t have time to put it to the employees, so 
these were selected on the spur of the moment to observe 
and keep the meeting on a more friendly basis. 

Mr. Farrington: Well, let me say this for your in- 
formation. We have a meeting to attend at 4:30 this after- 
noon, and at that meeting, a report will either be made to 
your employees that we have a contract agreed to or that 
we are making headway, or that we are making no head- 
way at all. Now here we are, It is my understanding that 
we are going to try to negotiate a contract. That means 


that we are going to have to cover every single item on 


this contract and get an acceptance before that time. You 
were notified that your employees would not be available 
for work after noon today. 

Mr. Mick: Our employees did not know of that. 

Mr. Farrington: We believe that your employees knew 
of that. 

Mr. Mick: We have stated repeatedly that we didn’t 
want any trouble, we do want to stay in business 

Mr. Farrington: We want you to and your people want 
you to. 

Mr. Mick (Continuing): We have stated that we can 
not continue to operate if we are going to be faced with 
costs and situations that are going to—all of this has a 
bearing on our credit situation. We operate on the credit 
that our suppliers are willing to give us—all of this is 
creating more public furor that would certainly jeopardize 
our ability to order supplies on the credit terms which 
we are presently able to get. All of these things affect 
our company whether it costs a penny or not. It jeon- 
ardizes our ability to operate or continue to operate. We 
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take the position that a job is better than unemployment 
compensation or relief. 1 am not stating that we are not 
willing to raise wages. I am only stating that we are 
not able to do it now. 

Mr. Farrington: Your position has been that you will not 
mect any of these costs and yet you do not have that in- 
formation. 

Mr. Mick: I ean tell by our bank account, by the ac- 
counts payable, by our daily cost sheets, but I can not tell 
exactly where we are at. The information that we have 
indicates that we are not doing so well. 

Mr. Farrington: You are not willing to increase the 
costs of your operation one cent? 

Mr. Mick: T say this: That we can not and should not 
and are not in a position to negotiate a contract to operate 
under the conditions presented. 

Mr. Farrington: You have had two months to find ont 
how you stand. 

Mr. Mick: We have tried to get an audit of our books, 
but the auditor is not able to do it as yet. 

Mr. Farrington: We presented a copy of this contract 
on the 24th day of February. You have had over a month 
to determine just what your financial position is. 

Mr. Mick: Our financial statement was taken off last 


year on June 30 which was the earliest possible date he 


could ect to us. T have talked to our auditor and he says 
that the earliest possible date would be at least another 
month. 

Mr. Farrington: Do you feel that your employees shonld 
suffer hecanse one man is not available? 

Mr. Mick: Do von think that one man has the right to 
null these people off the job where they are earning their 
living? 

(The anestion was dropped.) 

Mr. Mick; We are willing to mect with you any time 
yon say. 
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Mr. Farrington: We have called and been told that 
you were not there, and then five minutes later we go by 
and see that you are there and have not been away at all. 

Let me make a suggestion. Let’s go through this con- 
tract and ask the Company to give us a final decision on 
the non-costs items. Start with the first paragraph on 
page one, ‘‘and with the change of the name, ete.”’. Is that 
clause agreeable to the Company? We will take out the 
“A. F. of L.-C. I. 0.” because we are not affiliated with 
them any more. 

Mr. Mick: It is agreeable. 

Article I. Section 1. Is agreeable, with the understana- 
ing that the Quality Control Supervisor would be excluded. 

Section 2. Is agreeable. 

Section 3. Is agreeable. 

Article II. As we stated before, this entire Article IT is 
unacceptable to us. That we are agreed that any and all 
employees that want to join the Union may do so. How- 
ever, we do not feel that any employee should be com- 
pelled to join the Union and there is no Federal Law that 
says that they have to if they do not want to. 

Mr. Farrington: This is a request from the majority of 
your employees and we feel that you should give it more 
consideration than you are. We are saying to you that 
whoever is hired that they want them to become a member 
of this organization. T can’t see why you want to enter 
into this at all. 

Mr. Mick: Section 1. The Company’s final position is no. 
We accept it to this extent: that any employee who wants 
to join the Union may do so. 

Mr. Farrington: There is no need to put this in heeanse 
it is the law. Do von agree to Section 1—yves or no? 

Mr. Mick: T do not agree to something that any em- 
plovee does not want to do. 

Mr. Farrington; This Article should be as much a nart 
of the conditions of working as anv of the other conditions 
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that you insist on when employing a person. What you 
are trying to tell us is that you are willing to insist on 
your own provisions but you are not willing to agree to 
our provisions. We are not going to let one employee dic- 
tate to 50 or 60 employees what they are going to do. 

Mr. Mick: I would like to dwell on this subject of dic- 
tating, which this is. 

Mr. Farrington: This country decided on that just a 
few* moments ago. Your employees say that they want it 
in there. 

Mr. Mick: It is objectionable to the conscience of me 
and to others. Why should one person say that others 
can not make a living if they do not believe as they do? 

(Argument followed about the Majority Rule and 
whether or not we have to live with it.) 


Mr. Farrington: The majority of the people in your 


plant want to work under this contract and we live under 
a majority rule. 

Mr. Mick: I would like to state this for the record, he- 
cause it is apparently not understood, and it is important 
to me and to those employees who want to live under a 
free country. This is what I would like to say. This is a 
statement T would like to read of my personal belief which 
has been your question from time to time during these 
meetings. During our negotiations with the Union Agents 
on the matter of arriving at a contract that would cover 
our employees, frequent mention has been made to our 
personal belief and faith. Following is my personal he- 
lief—I believe that the prime purpose of life is to afford 
man (and woman) the opportunity of choice between rood 
and evil, with both of which he has ample opportunity to 
experience here in this life. Tt is no more a part of God’s 
plan to compel men to do right, than it is His will to 
permit evil powers to foree men into wrongdoing. 


Note: * The secretary understood Mr. Farrington to 
say ‘‘moments,’’ but believes he meant months, 
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The possession of free agency necessarily entails indi- 
vidual responsibility. Man is free to choose for himself 
and is therefor justly held to strict accountability for 
his acts. 

I believe that it is morally wrong to compel any person 
to do something against their will when it violates their 
personal convictions or religious principles, especially 
when what is being objected to is not contrary to the laws 
of the land and even some eases it is recognized that even 
then, a man cannot be compelled to violate his religious 
principles. The law recognizes the principle of conscien- 
tious objection. 

Where compulsion is permitted, people are enslaved. 
It is only conspiring men that would deny any man or 
woman the right of free choice. Our Constitution of this 
free land guarantees every person the right to Life, Lib- 
erty, and the Pursuit of Happiness, and right of free 
choice. Liberties that are lost are hard to regain. 

That is my personal opinion. My employees can have 
their Union, but there are others who do not believe in it 
and T should not deny them the right to work under the 
conditions they believe in. 

Mr. Farrington: As a result of the position you are 
taking, you have to assume the consequences. 


* * * * * * * 


Article XIV: Will not agree to retroactive to February 
18. We do not agree. 

As far as the termination date of this contract of what 
we are capable of signing, it is hard to determine. Our 
season will traditionally start again around the first of 
September or October. We started this year the last part 
of August because of an unusual situation. We would 
usually start our season on the first of September. My 
thinking is that this agreement should be for a period un 
to about that time. T know that within that period of 90 
days, we will have our financial statement and our finan- 
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cial position determined to some extent, certainly not later 
than June 30. We would be willing to sit down again and 
negotiate again. If the Union would be willing to extend 
this agreement for one year, we would be willing. We 
have mentioned that our position is a temporary position. 
It is due primarily to our financial inability. If our fi- 
nancial situation is such after a determination of a fi- 
nancial statement, we are willing to reconsider some of 
these various points that we object to now. 

Mr. Farrington: What if your financial condition is 
such right now that you can pay these demands? 

Mr. Mick: I know that there is no possibility of this. 

Mr. Farrington: We are saying that many of these 


items are not cost items that you are refusing to agree to 


and that is why I find it very difficult to understand what 
your thinking is. I can understand why you are concerned 
about your financial condition, but I cannot understand 
why you have created a situation that you have created 
on some of these other things. T think that you are being 
very unreasonable toward your employees and they feel 
so, too. I am speaking for the majority of them. 

Mr. Mick: We have made commitments to our creditors 
and entered into agreements in writing and until such 
time as we have paid off our secured indebtedness, it takes 
at times, more than our profits to mect these obligations. 
Tt was on the basis of an average profit estimate that they 
agreed to stand by and allow us to try to salvage some- 
thing out of this business. It is a personal sacrifice to me. 
T could have gone out and earned more money than T can 
take out of the business. T may say that our business is 
subject to the serutiny of our creditors. We have been 
fortunate to maintain our present operation. Our em- 
plovees have made a livelihood and we have made some 
progress in reducing our indebtedness, We were able to 
rednee this during the month of February $1,100.00, but T 
cannot state that we made this amount of money. 


Mr. Farrington: I am willing to recognize this. So are 
your people, but I cannot understand your objection to 
the one-cost items, which are not unreasonable or unheard 
of in this area. Roger Brothers over in Idaho Falls are 
paying their women up to $1.16 and pay overtime. They 
are working 40 hours on a non-processing week and 48 
hours on a processing week and paying overtime for the 
rest. 

Mr. Mick: You mean Roger Brothers Seed Co. 

(Mr. Farrington agreed, here, on the Company’s stipula- 
tion 1 regarding the auditing of the books. They agree 
that confidential information will be held confidential.) 

Mr. Farrington: You have a strike going on at your 
plant right now. Why can’t we agree on the non-cost 
items and then select a ©. P. A. to determine what cost 
items the company can meet. We cannot believe your fi- 
nancial position until we have it proven to us. 

Mr. Mick: The only thing standing in our way is the 
word Seniority in Article TX. We want to substitute the 
word Privileges for Seniority and you will not agree. T 
am not trying to get around the principle. The word Sen- 
jority as you have defined it in the contract means a man’s 
qualifications have no bearing on it. Tt means when we 
lay off people, we have to start at the bottom of the sen- 
jority list and when we hire hack, we have to start at 
the top. 

Mr. Farrington: No: let’s read the contract. (Read 
alond Article TX.) 

Mr. Mick: This man with a history with us of careless- 
ness, and temperament, and phvsieal ineapahility—we are 
to promote that man on seniority? 

Mr. Farrington: Tt does not sav that at all. Tt protects 
a man who is eanable of doine a certain joh from being 
held back heeause of personal reasons by the snnerin- 
toendent. We have never told anv emplover that thev have 


to keen a person who is not capable of doing a job ina 


satisfactory manner. He is not a satisfactory employee 
and we do not require any employer to keep him. 

Mr. Mick: It is a proven fact that management and em- 
ployers are on a continual look for better qualified em- 
ployees. What is wrong with Seniority is this principle: 
It qualifies all employees on one level. It says that because 
of his Seniority they are all on the same level. 

The three problems are Seniority, Union Security, and 
Financial Ability. 

Mr. Willden: How does the Union cope with a situation 
where a person seems capable of handling a job and then 
proves he is not? 

Mr. Farrington: If a person reaches the point for any 
reason where they cannot do the job available to them, 
then they are an unsatisfactory employee and the com- 
pany can discharge him. However, we require that the 
company prove he is unsatisfactory. In the ease of old 
age, the company calls the union. We go down to the 
plant and try to find something he can do. Tf he can’t put 
out a day’s work for the employer, he may have to take 
a job with reduced wages. If the union does not agree, 
they will submit it to arbitration and the company may 
show that he is not a satisfactory employee by any infor- 
mation that they have. You can not fire a man without a 
reason and without giving him a reason, This contract 
does not give an employer the right to fire an employee 
without sufficient grounds, The only time a situation 
arises is when an employer fails to give sufficient reason 
for discharging a person. When you have trouble with an 
employee, you call us and we will straighten him out. Tf 
he does not straighten out, you can fire him and we won "t 
do anvthing for him. An employee must perform his 
work satisfactorily and must be congenial with the other 
employees. 

Mr. Mick: T think as far as the situation on seniority 
is concerned, we are getting hevond a reasonable time to 
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expect these girls to sit here. Seniority is at the bottom of 
my list as far as importance is concerned. 

Mr. Farrington: But it is at the top of our list. It is 
very important to your people. Seniority is service with 
the company. In other words, if a man is the first guy 
hired four years ago, he goes to the top of the list. 

Mr. Mick: The union takes away the human element 
between the employee and the employer by their contract. 

Mr. Farrington: It is better to tell the person that he 
is not satisfactory than to tell him that you will call him 
when you need him if he is not. 

Mr. Mick: If people are given a chance to finish the 
season, it saves the person’s feelings. 

Go back to Union Security. I feel that we are willing 
that the employees belong to the union and we have never 
objected to it, but it is a personal violation of our own 
conscience to do these things it would require us to do 
if we lived in strict to the Article as it is writ- 


ten up. Tf it can be so written that some employees can 
join and others do not have to, we will agree. 

Mr. Farrington: We do not have any place on the entire 
west coast with an open shop and we do not intend to 
have one here. If it is that important to you we appar- 
ently cannot get together. 

(Four employees were discussed who do not want to 


join the union. The union will not agree to let them 
work if they do not join the union, on the grounds that 
the majority of the employees want a union shop and will 
not be working in harmony with those employees. There- 
for, they must join or not work. We must live with the 
decision of the majority or suffer whatever consequences 
are called for.) 

Mr. Mick: We want the right for any employees to 
join the union. We also want the right for any employees 
to not join the union if they want. (If this strike results 
in bankruptey T can go to work for someone else.) We 
want a contract that we can live by. 
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Mr. Farrington: You can live by this contract except 
for your own stubbornness or conscience or whatever you 
want to call it. Are these non-cost items so important to 
you that you want your plant shut down and want to tell 
your creditors that your personal principles are so strong 
that you cannot agree to our contract and they are not 
going to be paid? I suggest that you sleep on it and we 
get together tomorrow. 

Mr. Mick: I am not in a position to make any commit- 
ments now. We have done everything that we can do. 
We are still willing to submit to audit our records and I 
believe that as far as the other two phases of our discus- 
sion that we have come to no conclusion on, that there is 
room for further negotiation on that. On the other hand, 
if the union takes the position that there is no other room 
for negotiation, then the responsibility will rest on their 
shoulders. With that we would conclude this session as 
there apparently is no hope of accomplishing anything 
further. 

Mr. Farrington: TI will be out of town at least two days 
the first of next week. I suggest a meeting tomorrow. 

Mr. Mick: I am not sure what we can do. T have other 
problems other than my business on my shoulders—prob- 
lems of a serious nature and I am not in a position at this 
time to say whether I can take care of this tomorrow. 

Mr. Farrington: As far as we are concerned, the full 
responsibility of this strike is yours hecause of the com- 
pletely unreasonable position on the items concerned. Tf 
you want to make the hooks available next week, we will 
contact an auditor and have him look at them. 

Mr. Mick: Provisions of the Federal laws and regula- 
tions are that before strikes are called. differences of 
opinions are subject to mediation, and there are facilities 
set un for handling such mediations. Disregarding those 
facilities, the union has decided the call the strike and 
that being the case, they are solely responsible for the 
strike. 


Mr. Farrington: A notice of dispute was filed some days 
ago and there has been no request by the company for 
mediation. We are agreeable to meet at any time for 
mediation by either state or federal mediators. If you 
want to request their services, I have already filed a no- 
tice with them and if you want to request their services, a 
phone call from you at any time will arrange it. 

(The meeting came to an end by the union agents pick- 
ing up their papers and leaving the meeting. The time 
was 6:30 P. M. Mr. Andrews and another unidentified man 
from the union came late. Mr. Andrews left about 4:30.) 


